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I. Introduction - Purpose and Outline

Recently, Japanese lawyers have begun to hear the phrase, "electronic
money," in a variety of situations.

However, most Japanese lawyers are

frankly not aware of the potential importance of electronic money for the near
future. The purpose of this paper is to investigate, particularly from the point
of view of comparative law, whether legal obstacles exist in Japan that may
inhibit the development of electronic money there.
In Chapter II, electronic money will be discussed in general terms. Next,
the aspects of electronic money covered in this paper will be defined. In
Chapters III through VI, certain issues relating to the use of electronic money
will be discussed. In particular, issues arising in connection with the various
relevant laws in Japan, the "Banking Law," the "Law Concerning the
Regulation of Receiving of Capital Subscription, Deposits and Interest on
Deposits," the "Deposit Insurance Law," and the "Law Controlling Paper
Currency Resembling Securities," will be explored.
In Japan, the Banking Law prohibits non-bank institutions from engaging in
the business of banking and prohibits banks from engaging in businesses not
specifically permitted under the Law as "banking businesses." If the issuance
of or dealing in "electronic cash," defined below, 1 were interpreted as falling
within the business of banking, non-bank institutions would be prohibited
from "issuing" or dealing in electronic cash.

1

See footnote 50 for a definition of electronic cash.

1

Equally, banks would be

prohibited from issuing electronic cash, if such issuance were not deemed to
fall within the businesses permitted to banks.
The Law Concerning the Regulation of Receiving of Capital Subscription,
Deposits and Interest on Deposits, as well as the Banking Law, prohibits nonbank institutions from accepting deposits. Therefore, non-bank institutions
may be prohibited from dealing in electronic cash if certain aspects of
handling electronic cash are held to be equivalent to taking deposits.
The Deposit Insurance Law imposes on financial institutions the obligation
to pay premiums to the Deposit Insurance Corporation of Japan, and in tum
their deposits are covered by deposit insurance. Issuers of electronic cash
would be required to pay insurance premiums in the event the funds such
issuers received in connection with electronic cash constituted the taking of
deposits under the statute.
The Law Controlling Paper Currency Resembling Securities prohibits
persons or entities from issuing securities when the functions of such
securities resemble those performed by currency. It is conceivable that no
person or entity in Japan would be able to issue electronic cash in the event
electronic cash were held to resemble currency in terms of function.
Finally, in Chapter VII, the most promising schemes in Japan will be
discussed with reference to the important issues raised in the earlier chapters.

2

II. Electronic Money in General
(A) The Nature of Cash
2

It is well recognized that cash is essential in the modem world.

3

Cash is

used to pay debts. Cash is virtually always accepted, everywhere. When cash
is received from others, it can be used to pay debts or to store value. The
receivers of cash do not pay a commission to the issuer of cash. Cash is used
to measure the prices of goods. A holder of cash can use cash in all of these
ways, and generally can keep his or her identity secret. Cash has these unique
features and no substitute can provide all of these functions of cash.
For example, credit cards4 are used to pay for merchandise at stores, but not
all stores or merchants necessarily accept credit cards. Most individuals not
doing business through a store or outlet refuse credit cards because of the
difficulty and cost of receiving the funds from credit card issuers. 5 Credit card
holders cannot use credit cards to pay certain debts or to store value. Those
accepting payments by credit cards generally are required to pay a
commission to the issuer of the credit card on every transaction. A credit card

2

3

4

5

To avoid confusion between money, as it is generally understood, and electronic money, the word
'cash' is used herein to refer to money, particularly in its physical form of bills and coins, and
the term, 'electronic money' or 'electronic cash' is used to refer to funds that take the form of
electronic data.
Concerning the history of cash, see NEW FINANCIAL SYSTEM PROMOTION
HEADQUARTERS, HITACHI LTD., ZUKAI YOKU WAKARU "DENSHI MANEE" [
"ELECTRONIC MONEY" MADE EASY WITH DIAGRAMS] 2 (1996) [hereinafter
ELECTRONIC MONEY MADE EASY]; Janine S. Hiller & Don Lloyd Cook, From Clipper
Ships to Clipper Chips: The Evolution of Payment Systems for Electronic Commerce, 17 J. L. &
COM. 53, 64-65 (1997).
Credit cards are one of the most popular payment methods in electronic commerce. Concerning
its use on the Internet, see Hiller & Cook, supra note 3, at 75.
Concerning the fundamental contractual relationships relating to credit cards, see id. at 74.

3

issuer must clearly identify the particular credit card holder for each
transaction. Therefore, the holder of the credit card cannot keep his or her
identity secret when making a payment with a credit card. Credit cards cannot
be used to measure the price of goods.
Bank accounts store value and can also be used to pay for merchandise and
services at stores through the use of debit cards. 6 However, not all stores or
merchants necessarily accept debit cards. 7

Most individuals not working

through a store or outlet will refuse to accept payments by debit cards for the
same reasons they would refuse payments by credit cards. Those who receive
payments through debit cards cannot use the debit card credits in tum to pay
debts to third parties or to store value. Those who receive payments through
debit cards are required to pay a commission to the issuers of the debit cards.
The bank that has issued the debit card must identify the holder of the debit
card and, therefore, the holder cannot make a payment without disclosing his
or her identity. As with credit cards, bank accounts cannot be used to measure
the price of goods. Therefore, credit cards and bank accounts cannot perform
all of the functions of cash.

6
7

For details, see id. at 78.
For more information, see Nancy E. Gould, The Trend Toward a Cashless Society: The Point of
Sale of Electronic Fund Transfer, lOANN. REV. BANKING L. 521,523 (1991).

4

Recently, new forms of electronic money have been introduced, such as
Mondex, 8 e-cash, 9 Cybercash 10 and visa-cash. 11 Such forms of electronic
money are currently being developed, with some still in the test stage. At
present, these forms of electronic money are still unable to perform all of the
functions of cash. However, these forms of electronic money do have the
potential to perform all of the functions ordinarily associated with cash. 12
These forms of electronic money can be used to pay for merchandise and
services at stores, 13 while maintaining the secrecy of the identity of the user. 14
Debts to third parties can also be paid with them, assuming the third party
agrees to accept them. 15 Individuals can receive electronic money, even when

8

Mondex International Ltd., Mondex Homepage (visited Dec. 14, 1999)
<http://www.mondex.com> [hereinafter "Mondex Homepage"].
9
Digicash, Digicash Homepage (visited Dec. 14, 1999) <http://www.digicash.com> [hereinafter
"Digicash Homepage"].
1
°CyberCash Inc., CyberCash Homepage (visited Dec. 14, 1999) <http://www.cybercash.com/>
[hereinafter "CyberCash Homepage"].
11
VISA International, VISA Homepage (visited Dec. 14, 1999) <http://www.visa.com> at
<http://www.visa.com/pd/rnain.html> [hereinafter "VISA Homepage"].
12
Of course, electronic money may not be accepted by all stores or merchants because it is not
legal tender. However, it is likely that most stores and merchants will ultimately accept it once
electronic money is fully developed.
13
See ELECTRONIC MONEY MADE EASY, supra note 3, at 108.
14
See id.

5

they are not merchants because electronic money can be "redeemed" by using
it 16 and can also be deposited. 17
Electronic money can be used to store value. A person receiving a certain
type of electronic money can use it again to pay his or her debts.
The value of goods can also be measured with electronic money. Some
forms of electronic money are already relatively widely accepted today. 18 It is
likely that the number of merchants and other persons willing to accept and
use electronic money will rapidly increase in the near future.
Electronic money has not only the potential for being a substitute for cash
in all of its functions, but also has several virtues cash does not have. 19 The
nature of electronic money is electronic information. Therefore, electronic
money can be transmitted around the world within seconds through the
Intemet20 or other electronic communications systems, such as the telephone 21
or telegraph. This is a crucial advantage. The development of sophisticated
communications systems enables people throughout the commercial world to

15

See id. at 98.
See id. at 108.
17
See id. at 99.
18
For example, in Atlanta, VISA International, Inc. experimentally issued IC cards during the
Atlanta Olympic Games. In this experiment, three million people used the VISA cards for a
total of approximately eleven million dollars of VISA cash. See HIKO NANO, KOKO GA
ABUNAI DENSHI MANEE [ELECTRONIC MONEY WITH THESE DANGEROUS
ASPECTS] 27 (1997). In Japan, approximately two thousand merchants received VISA cash in
the Shibuya Smart Card Society project during 1997. In this on-going project, more than one
hundred thousand IC cards were scheduled to be issued. See Visa Homepage (visited May 18,
1999, however source closed prior to Dec 14. 1999) <http://www.visa.co.jp/> at
<http://www.visa.co.jp/digital/sss-2.htm> [hereinafter "VISA Japan Homepage"].
19
See ELECTRONIC MONEY MADE EASY, supra note 3, at 8.
20
See Hiller & Cook, supra note 3, at 66.
21
See ELECTRONIC MONEY MADE EASY, supra note 3, at 108-109.
16

6

enter into contracts with other people in distant places directly and to provide
services to those people within seconds. 22

However, currently, payments

cannot be made as quickly. Traditional wire transfer systems23 between banks
takes several hours, at least. Other payment methods, such as credit cards,
debit cards and Bank Internet Payment System (BIPS)2 4 also require time.
In addition to the problem of time lag, there are problems of the assumption

of the risk of non-payment until the time payment is completed. Of course,
some wire transfer systems between banks are reliable and, typically, payment
is completed when a payor orders its bank to send funds to the payee.
However, it is still possible that a payee may fail to receive the funds due to
a mistake by a bank employee. A tremendous amount of funds is transmitted
everyday throughout Japan25 and the United States. 26 However, this does not
necessarily mean that there is no assumption of risks. For example, a bank
failure, a stop order by the payor or a seizure by a third party may all result in
some risk. A payee being paid by the wire transfer systems between banks
may not necessarily receive his or her funds even after the issuance of an
order to pay by the payor because the payor is able to institute a stop order in
22

Concerning the developments in the speed with which payments are processed, see id. at 53.
The time lag causes important and sometimes serious problems. See Roger Cowie, Cancellation
of Wire Transfers Under Article 4A of the Uniform Commercial Code:
Delbrueck & Co. v. Manufacturers Hanover Trust Co. Revisited, 70 TEX. L. REV. 739 (1992).
24
See BIPS Homepage (visited Dec. 14, 1999) <http://www.bips.org> [hereinafter "BIPS
Homepage"].
25
In 1997, 2,311 trillion yen was transmitted. See Japanese Bankers Association, Japanese Bankers
Association Homepage ( visited Dec. 14, 1999) <http://www.zenginkyo.or.jp/> at
<http://www.zenginkyo.or.jp/ en/faq/a.htrn#2>.
26
In 1997, CHIPS transmitted over 362 trillion dollars and Fedwire transmitted over 288 trillion

23

7

certain circumstances. 27 The payee may not be able to use the funds sent to
the payee by the payor for a certain period of time. 28 The payor using the wire
transfer system between banks is also unsure of whether or not the payment
made has actually discharged his or her debt immediately because of the
possibility of mistakes by intermediaries. In addition, the payor is generally
not able to use the funds sent during the transfer because the sending bank
usually debits the payor's account when it sends the funds.
Payments made with electronic money may be transmitted around the world
in seconds.

In some electronic money systems, the payment made with

electronic money immediately discharges the payor's debts. 29 The payee can
use the funds immediately after receiving the electronic money. Therefore,

dollars. See Bank for International Settlement, Bank for International Settlement Homepage
(visited Dec. 14, 1999) <http://www.bis.org/> at <http://www.bis.org/wnew.htm>.
27
Of course, the deadline for the payor to cancel a wire transfer payment varies depending on the
law that is applied to the specific transaction. Therefore, in order to avoid such risk, it is
possible to amend the law so that a payor is unable to cancel his or her order once it is made.
However, in such case, the payor would have to assume the risk that the payee or other persons
designated to provide services may breach the agreement during the time the funds are being
transferred.
In the United States, Article 4A of the Uniform Commercial Code governs this issue. The Code
allows a payor to cancel the order until the time of acceptance by the beneficiary bank, at which
point, the beneficiary bank becomes obligated to the payee.
In Japan, this question is governed by the contract between the payor and his or her bank,
although it is possible that no specific provision of the contract addresses the issue of a stop
order. A District Court in Japan has held that under a contract not containing such a specific
provision, the payor may cancel his or her order at any time prior to the bank of the payee
crediting the account of the payee. For details, see 998 HANREI JIHO 87 (Osaka District Ct.,
Sep. 30, 1980). Therefore, transfers of funds governed by the laws of either the United States or
Japan may be canceled for a certain period of time after the payor makes his or her order.
28
See Shinsaku Iwahara, Computa wo Mochiita Kinyu Kessai to Ho [Financial Settlements by
Computer and the Law], 1 KINYU HO KENKYU [FINANCIAL LAW RESEARCH] 9, 49-53
(1985).
29
It is, of course, also possible to establish an electronic money system in which the payment of
electronic money does not discharge the payor's debt until the electronic money is redeemed.
However, such a policy would destroy one advantage of electronic money, that it allows
payment to be made within a short period of time, and issuers of electronic money are unlikely

8

with electronic money systems, there are no problems regarding the
immediate use of the funds or of the assumption of risk that exist with wire
transfer systems between banks.
Physical cash cannot be magically transmitted over computer lines. 30 If
users of cash lose it, the users generally lose title to the cash. Users of cash
must use safes to store large amounts of cash and be cautious when carrying it
so as not to lose it. Users of cash have costs associated with preserving and
transferring cash. 31
On the other hand, certain electronic money systems provide users with a
degree of security.

These electronic money systems typically adopt some

form of encryption technology, 32

electronic lock systems for stored-value

cards, 33 data processing files for each transaction,34 or other systems.
Encryption technology makes interception of data and alterations almost

to take such an option.
Hiller & Cook, supra note 3, at 64.
31
For more details as to the fee for wire transfers in Japan, see the Fuji Bank Ltd., the Fuji Bank
Ltd. Homepage (visited on Dec. 14, 1999)
<http://www.fujibank.co.jp/jis/fb/renew/consult/private/fee/index.htrnl> [hereinafter "Fuji Bank
Homepage").
32
See Hiller & Cook, supra note 3, at 56-64.
33
See ELECTRONIC MONEY MADE EASY, supra note 3, at 146.
34
See Task Force on Stored-Value Cards, A Commercial Lawyer's Take on the Electronic Purse, 52
BUS. LAW. 653,662 (1997).
30

9

impossible. 35 Even with some electronic money systems, a loss of a storedvalue card containing electronic money results in the loss of the value
because, in many cases, the users cannot recover the electronic money. 36
However, with other electronic money systems, the electronic money
contained in a stored-value card is protected by an electronic lock installed in
the card, which limits access to the electronic money to the owner. 37
In addition, it is possible for the issuer of the electronic money to "replace"

electronic money lost by the owner of such a card 38 because all transaction
data are maintained by the issuer of the electronic money. 39
In addition, electronic money is not heavy and does not take up space.

Large amounts of cash may be heavy and demand space, and, therefore, it is
not easily carried and stored.

Electronic money demands only the space

required for a personal computer40 or a pocket in the case of stored-value
cards. 41

With security systems and the flexible use of electronic money

systems, users of electronic money are able to make payments at any time and
at any place. Such features may lead the general public to decide to store a
certain amount of their wealth in the form of electronic money, rather than in
cash.

35

For more information, see NANO, supra note 18, at 93-96.
See Visa Japan Homepage, supra note 18, at <http://www.visa.co.jp/digital/sss-q-a.htm>.
37
ELECTRONIC MONEY MADE EASY, supra note 3, at 146.
38
These safety systems are still under development and may not necessarily provide perfect
security for users.
39
See Task Force on Cards, supra note 34, at 662.
40
See ELECTRONIC MONEY MADE EASY, supra note 3, at 37.
41
Concerning the size of stored-value cards, see id. at 35.
36

10

On the other hand, electronic money has several weak points. Most forms
of electronic money demand some type of device for use and storage. For
example, some forms require host computers and network systems, 42 but these
host computers and network systems may not always function correctly.
Some forms of electronic money require IC 43 cards and terminals adapted for
use with the cards. 44 Therefore, users of such forms of electronic money may
be required to purchase the necessary devices or may not always be able to
find the appropriate terminals. Some forms of electronic money may make
important personal and confidential information available to third parties,
particularly to the issuers of the electronic money, because the issuer is able to
access all of the transaction data of a user. 45 Some electronic money systems
are designed to work through Internet transmissions.

The Internet is a

relatively new network46 and is still plagued by a variety of technical
problems. 47 The Internet is an open system and can be accessed and used by
anyone. Therefore, the information or data relating to electronic money may
be intercepted, altered or copied anonymously. 48

42 See Task Force on Stored-Value Cards, supra note 34, at 662.
43 "IC" stands for "integrated circuit."
44 See Hitachi Ltd., Hitachi Ltd. Homepage (visited Dec. 21, 1999) <http://www.hitachi.co.jp/> at
<http://www.hitachi.co.jp/Div/nfs/products/index.html> [hereinafter "Hitachi Ltd. Homepage"].
45 See Task Force on Stored-Value Cards, supra note 34, at 662.
46 See Hiller & Cook, supra note 3, at 54-56.
47 See NANO, supra note 18, at 154.
48 For more details, see id. at 13.

11

(B) Types of Electronic Money
The term electronic money has yet to be clearly and concretely defined, and
is currently used to refer to many types of electronic payment devices. 49
Taxonomically, there are several categories for classifying electronic money,
such as "closed systems" and "open systems," "card-based systems" and
"network systems." It will be useful to briefly describe each of these types of
"electronic money." 50

(1)

Closed-System Types and Open-System Types
In closed-system types or closed types 51 of electronic money, consumers are

able to use electronic money to make payments to a restricted group of

49

It may be useful to briefly address the difference between electronic money and electronic
payment processing systems here. Even with the latter, issuers may issue cards to users and
users may make payments using the cards. With these systems, although the payment procedure
may be made undertaken electronically, the card that is used does not itself contain value. The
card is merely a "key" to access the user's account. Credit cards are a typical example of this
kind of system.
Most of such payment-processing systems are already regulated by statute. For example, see the
"Kappu Hanbai Ho," [Sale on Installment Plan Law] Law No. 159 of 1961, as amended.
Electronic payment systems already governed by specific statutes do not fall within the scope of
this paper because these payment systems are not likely or less likely to cause the types of
problems that are the subject of this paper.
50
In this paper, the term "electronic cash" is used to express a different meaning from that for the
term "electronic money." The former, as used herein, does not include certain closed types of
electronic money discussed in the following section and electronic payment process systems
mentioned in note 49. This paper will focus on electronic cash, not on electronic money.
51
There is slight but significant confusion concerning the meaning of the terms, "closed type" and
"open type." ELECTRONIC MONEY MADE EASY, supra note 3 and NANO, supra note 18
use the term "closed type" to refer to electronic money that is received only by persons or
entities that have entered into a contract with the issuer. They use the term "open type" to refer
to electronic money that is received not only by persons or entities that have entered a specific
contract with the issuer, but also by persons or entities that have not. However, in this paper, the
term "open type" is used to refer to electronic money that may be used for a wide variety of
transactions and that is accepted by merchants or persons who are not necessarily the issuers,
which is similar to the way the term is generally used in the United States. See Task Force on
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persons or entities. Often, closed types of electronic money are accepted only
by a single entity.

NTT telephone cards 52 and JR orange cards 53 are

representatives of these types. In the United States, fare cards 54 and telephone
cards 55 are examples of these types. These types of electronic money generally
can be used only once. 56 In many cases, users are prohibited from transferring
the electronic money to other users. 57
The features of these types of electronic money are unlike those of cash in
many respects. 58

The goods or services that can be purchased with the

electronic money are generally limited. Users of these types of electronic
money are able to use the electronic money only with the issuer or the

Stored-Value Cards, supra note 34, at 658.
A stored-value card issued by Nippon Telegraph and Telephone Corporation. The card contains
magnetically recorded information and is not "reloadable." When a consumer wants to make a
phone call on a public phone, the card containing a certain number of telephone "credits" is
inserted into the machine and the consumer is able to continue a phone call or to make multiple
phone calls until the credits contained in the card are exhausted. The public telephone
automatically records the amount of value the user uses, and returns the card when the user
hangs up.
53
A stored-value card issued by the JR Higashi Nihon K.K. The card also contains magnetically
recorded information and is not reloadable. A consumer inserts the card into a ticket machine
and purchases tickets until the credits contained on the card are exhausted. When the consumer
completes a transaction, the ticket machine automatically subtracts the amount of credits used in
the transaction from the card and returns it to the customer.
54
See 61 Fed. Reg. 19696, 19698 (1996). See Metropolitan Transportation Authority, Metropolitan
Transportation Authority Homepage (visited Dec. 21, 1999) <http://www.mta.nyc.ny.us/> at
<http://www.mta.nyc.ny.us/metrocard/index.html> [hereinafter "Metropolitan Transportation
Authority Homepage"].
55
See 61 Fed. Reg. 19696, 19698 (1996).
56
See Task Force on Stored-Value Cards, supra note 34, at 658; ELECTRONIC MONEY
MADE EASY, supra note 3, at 32-33.
57
See Metropolitan Transportation Authority Homepage, supra note 54, at
<http://www.mta.nyc.ny.us/metrocard/terms.htrn>.
58
Of course, whether or not a closed type of electronic money is unlike cash depends on the variety
of transactions for which the electronic money can be used. Even in closed systems, electronic
money can closely resemble cash if the electronic money can be easily exchanged for cash,
many merchants accept the electronic money and the issuer of the electronic money does not
prohibit consumers from transferring the electronic money to other consumers.
52
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typically small number of issuer affiliates, such as in the case of university
cards. 59 Because of these differences in features, users of electronic money do
not regard the electronic money as cash or as a cash substitute. Generally,
such users use these types of electronic money to receive goods or services
from the issuer or the issuer's affiliates and do not expect to use the electronic
money for other purposes. Most of the problems related to these types of
electronic money60 may, and perhaps should, be treated as problems purely
between the issuer and the users, and should be resolved by the provisions of
the applicable contracts between these parties. It is unlikely that these types of
electronic money will cause the serious problems this paper is intended to
survey. Therefore, these types of electronic money fall somewhat outside the
scope of this paper.
With open types of electronic money, users can use the electronic money for
a variety of transactions. 61 In extreme cases, it can be used at any place, at
any time and be accepted by any person or entity. Some of these types of
electronic cash can be reloaded with value and used again, rather than simply
be redeemed for the original value.

Further, a merchant that receives

electronic cash is able to redeem it immediately for cash, deposit it, or use it in
tum to pay the merchant's own debts. 62

59

In many cases, the holders of

See Lee S. Adams & David J. Martz, Developments in Stored-value Cards and Cyberbanking, 52
Bus. Law. 1149, 1150 (1997).
60
Even with closed types of electronic money, serious problems may arise if users mistake it for
cash or a cash substitute. However, these problems are not likely at present.
61
Task Force on Stored-Value Cards, supra note 34, at 658.
62
ELECTRONIC MONEY MADE EASY, supra note 3, at 108.
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electronic cash are not prohibited from transferring the electronic cash to other
persons. 63
These types of electronic money are like cash in many ways. For example,
users can make payments of all kinds with them and can measure value of
goods with them. Receivers of these types of electronic money are able to
"re-use" them and users may store value with them.
These types of electronic money have the potential to pose serious problems
for users, as well as for lawmakers. Users of these types of electronic money
are not limited to direct customers of the issuer. 64 Users of these types of
electronic money do not necessarily use them to receive goods or services
directly from the issuer or affiliates of the issuer. Users may also regard them

.

as cash or cash substitutes. Problems that relate to the public sphere cannot
and should not be resolved merely through provisions in contracts between the
issuer and the original users. Contractual provisions are unlikely to be capable
of specifically addressing all of the problems even between the users and the
issuer. It is these types of electronic money that are the subject of this paper.

(2) Card-Based Systems and Network Systems
With card-based electronic money systems, electronic money is "stored" in
cards, such as IC-cards 65 or smart-cards. Holders of these types of electronic

63

See id.
See Task Force on Stored-value Cards, supra note 34, at 658.
65
For more information, see ELECTRONIC MONEY MADE EASY, supra note 3, at 34-37.
64
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money may use them at any place at which devices adapted for the cards are
in use. 66 These types of electronic money are designed to be carried by users
and to be used at stores. 67
With network electronic money systems, electronic money is "stored" in the
user's personal computer. 68 A user of these types of electronic money can use
them through the various computer networks, such as the Internet. 69 These
types of electronic money are designed to be used at "virtual malls"70 on the
Internet or among Internet users.
At present,7 1 card-based types of electronic money and network types of
electronic money are generally clearly distinct types. However, some cardbased types of electronic money are designed to be transmitted over the
telephone. 72

Moreover, the future developments in the field of electronic

money may lead to new types of electronic money that have features of both
the card-based and network types.
(3) Note-Based Types and Balance-Based Types73

66

See Shibuya Smart Card Society Homepage (visited Dec. 21, 1999), <http://www.shibuyasmart.com> at <http://www.shibuya-smart.com/visa_cash/visa_cash I .html> [hereinafter
"Shibuya Smart Card Society Homepage"].
67
See id.
68
For more information, see ELECTRONIC MONEY MADE EASY, supra note 3, at 37.
69
See DigiCash Homepage, supra note 9, at <http://www.ecashtechnologies.com/>; CyberCash
Homepage, supra note 10, at <http://www.cybercash.co.jp/cybercash/services/system.html>.
7
°For example with Shinjuku Super Cash, approximately ten malls have been established. See
Shinjuku Super Cash Conference, Shinjuku Super Cash Homepage (visited Dec. 21, 1999)
<http://www.s-cash.gr.jp/> at <http://www.s-cash.gr.jp/super_ cash/index.html>.
71
As of Dec. 21, 1999.
72
See ELECTRONIC MONEY MADE EASY, supra note 3, at 108-109.
73
Balance-based types manage only the balance for each account, while note-based types keep
information of all transactions. See NTT DATA Corporation, the Research Institute of System
Science Homepage (Visited Dec. 21, 1999) <http://www.nttdata.co.jp/> at
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With note-based types of electronic money systems, each "unit" of
electronic money is unique 74 and a data history of its transmission exists. The
data demonstrates that the electronic money is authentic. 75 Therefore, with
these types of systems, it is not necessary to protect the memories of the
terminals or host computers from unauthorized access. With these types of
electronic money systems, issuers and intermediaries can assess the
transaction data for each transaction.

With balance-based types of electronic money systems, no one
"unit" of electronic money is unique, nor does any data history of
the transactions for any given unit exist.

With these types of

systems, only data concerning the current balance of the account of
the user are preserved. Therefore, with these types of systems it is
necessary to protect from unauthorized access the memories located
in the devices or terminals that contain records of the electronic
money. With these types of electronic money systems, issuers and
intermediaries are not able to access the transaction data for a
transaction.
(4) Representative Types of Electronic Money Throughout the World
There are many types of electronic moneys currently used throughout the

<http://www.nttdata.eo.jp/profile/organ/riss/h9/theme2/guest2_ l .html> [hereinafter "RISS
Homepage"].
74
See Task Force on Stored-Value Cards, supra note 34, at 660.
75
For more detail, see Hiller & Cook, supra note 3, at 66-68.
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world. However, none of these types are perfect substitutes for cash, with all
of its unique features. No type of electronic money can be used at each and
every store or business, and with all merchants. However, some types are
rapidly increasing the number of businesses willing to accept them as payment
for goods and services. It will be useful to look briefly at some of the specific
electronic money systems currently being developed.

(a)

Mondex
Under the Mondex scheme, the roles of the central bank in supplying cash

and investing the proceeds of cash sales are assumed by a bank, or a
consortium of banks, referred to as the "Originator(s)," which issue Mondex
value to "Members." 76 "Members" are the banks that distribute Mondex value
to retailers and consumers. 77 The Originator sells Mondex value to Member
banks. An Originator is incorporated in each country. 78 Consumers load their
IC-card with Mondex value through an ATM machine or over the telephone,
then use the Mondex value at stores or over the telephone. 79 The IC-card
creates a "wallet" electronically and the wallet may hold as many as five
different Mondex values at the same time. 80 Holders of Mondex value may
use it to pay the holder's own debts, or may redeem it for cash through the

76

Mondex Homepage, supra note 8, at <http://194. l l2.42.16/mondex/cgibin/printpage.pl? &path= ../documents/faq94934 l3.txt&user=>.
77
See id.
78
ELECTRONIC MONEY MADE EASY, supra note 3, at 107.
79
Id. at 108.
8
For more information, see id. at 132.
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holder's bank account. Each transaction may be carried out directly between
the parties involved without reporting the transaction to a central computer. 81
Mondex is designed with a "rolling" audit trail, of sixteen-digit card reference
numbers, retailer names, and dates of transactions and amounts, stored on each
individual card. This audit trail allows secure transactions between cards and
allows third parties to resolve disputed or "failed" transactions. 82

In the

Mondex system, individual information is available to third parties if the
individual involved agrees, or if the law requires disclosure. 83

Users can

transfer the Mondex value to other users. As with traditional cash transfers,
the Originator and Member banks are not necessarily aware of the identity of a
holder of a specific unit ofMondex value at a particular point of time.

(b) Visa-Cash
Under the Visa-Cash scheme, Visa International Inc. issues electronic value,
called "Visa-Cash."84 With this scheme, two types of stored-value cards are
available: a disposable type and a "re-loadable" type. 85 To use the reloadabletype cards, users purchase "Visa-Cash" at terminals that are used only for
"Visa-Cash" and load their stored-value cards with "Visa-Cash."86 Users may

81

See Mondex Homepage, supra note 8, at <http:/1194.112.42.16/mondex/cgibin/printpage.pl? &path= ../documents/faq3411638.txt&user=>.
82
See id.
83
See id.
84
See Visa Japan Homepage, supra note 18, at <http://www.visa.eo.jp/pd/cash/main.html>
85
See Shibuya Smart Card Society Homepage, supra note 66, at <http://www.shibuyasmart.com/sss/sss I .html>.
86
See id.
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load their cards with "Visa-Cash" only when they have special bank accounts
or credit cards. Users cannot load their cards with "Visa-Cash" in exchange
for cash.
Users may then use the "Visa-Cash" at those stores that are under contract
with Visa International. Users must enter a personal identification number in
order to use the card. Users cannot receive "Visa-Cash" from other users. 87
Visa International, together with Mastercard, established "SET."88

Under

SET, only Visa International has access to the name of the user, the amount of
cash involved and the name of the merchant accepting the Visa-Cash.
Merchants have access only to the name of the user and the amount of cash
involved. 89

(c)

e-cash
With the e-cash model, developed by DigiCash, an entity called a "bank"

°

issues e-cash. 9

Consumers open a "MINT" account with the "bank" and

transfer funds into the "MINT" account. The consumer then "withdraws" ecash and loads his or her personal computer with e-cash using the Internet.
The innovative feature of this system involves encryption. With this system,
public key encryption 91 is used to authenticate payments. These keys are also

87

See ELECTRONIC MONEY MADE EASY, supra note 3, at 95.
SET stands for "secure electronic transaction." SET sets a settlement standard for IC-type credit
cards. For more information as to SET, see NANO, supra note 18, at 31.
89
For more details, see id. at 30.
90
See DigiCash Homepage, supra note 9, at <http://www.ecashtechnologies.com/>.
91
There are two basic types of encryption, single key encryption and public key encryption. In the
88
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useful for showing that the payment information has not been altered. Each
unit of e-cash has a unique serial number, which can be used for
authentication by the person who receives the e-cash. 92

(d) Cybercash
With the Cybercash system, 93 developed by Cybercash Inc., Cybercash
issues "coins." Users can load coins from either a bank account or a credit
card into a "wallet"94 in his or her personal computer. 95 Consumers can then
use the coins at stores on the Internet. The unique feature of this system is the
computer-based ''wallet," which enables consumers to receive Cybercash and
send it to others.

All transactions are protected with encryption.

The

consumer receives a receipt for every transaction, and all transactions are
recorded in the consumer's checking account through the "wallet." However,
such records are not accessible by others unless the consumer unlocks the
"wallet." Merchants are also not necessarily able to discover the identity of
the user. Therefore, anonymity is possible.

(C) Experiments in Japan

case of the single key encryption system, only one key is used to encrypt and decode messages.
In the public key encryption system, a public key that is disclosed to the public is used to
encrypt messages to a person, then the person decodes the message using a private key that is
not opened to the public. Other persons cannot decode the message because they do not have
the private key. For more information, see NANO, supra note 18, at 65.
92
For more detail, see Task Force on Stored-Value Cards, supra note 34, at 661.
93
See Cybercash Homepage, supra note 10.
94
A "wallet" does not have a physical existence. It is created by software in cyberspace.
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In 1995, the Japanese Ministry oflntemational Trade and Industry initiated

fourteen experiments96 and seven technological development plans under the
heading, "Electronic Commerce." Since then, many additional experiments
have been and are being carried out in Japan. For example, since June 1998,
Visa International has issued "Visa-Cash" and IC-cards in Shibuya, one of the
largest sections of Tokyo. 97

In this experiment, more than one hundred

thousand IC-cards were scheduled to be issued.

More than two thousand

stores and approximately ten deposit-taking institutions planned to participate
in the experiment. 98
Beginning on April 14, 1999,99 twenty-four Japanese banks began another
experiment in the use of a type of electronic money invented by Nippon

Telegraph and Telephone Corporation. 100 The banks plan to carry out this
experiment in Shinjuku, another large section of Tokyo, as well as in cyberspace, (or in "Virtual Malls"). 101

In the experiment, approximately one

95

For more details, see Task Force on Stored-Value Cards, supra note 34, at 661.
The fourteen experiments include Smart Commerce Japan, Electronic Market Place, Cyberspace
Consortium, Virtual City Project, Media Port Nagoya, Experiment of Large-Scale Electronic
Commerce, Integration System of Electronic Public Service, Cardless Card System Platform,
Setting Up the Security Technology of Settlement on Consumer Level, Cyber City Project,
Experiment by Japan Net, Smart Collar Club, Experiment for Convenient Shopping by MultiPurpose IC Card and Cyber Commerce City. For more information, see ELECTRONIC
MONEY MADE EASY, supra note 3, at 30.
97
See Shibuya Smart Card Society Homepage, supra note 66.
98
See id.
99
See RISS Homepage, supra note 73, at <http://www.s-cash.gr.jp/super_cash/index.html>.
100
See id. at <http://www.s-cash.gr.jp/qa/index.html>.
101
See id. at <http://www.s-cash.gr.jp/super_cash/index.html>.
96
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hundred thousand people are expected to make purchases in Shinjuku 102 and
approximately ten thousand people are expected to make purchases in the
"Virtual Malls." 103 Approximately one thousand stores in the Shinjuku area
are participating in this experiment, and approximately ten Virtual Malls have
been established for this experiment. 104

(D) The Nature of Electronic Cash and the "Development" of Electronic Cash
Electronic cash is not cash because it is not legal tender. 105 As far as the
author of this paper is aware, all electronic cash being issued at the time of this
writing is being issued in the private sector. Therefore, people and businesses
are free to reject electronic cash.
substitute for cash.

At present, electronic cash cannot fully

However, practically speaking, electronic cash could

substitute for cash as virtual legal tender if most people accepted electronic
cash as a legitimate way for payment. The key is the degree of acceptance of
electronic cash by the general public.
It is not clear how electronic cash will evolve in the future. Therefore, it is
not easy to predict what the most appropriate legal framework for the
development of electronic cash will be. Nevertheless, electronic cash is not
likely to be easily accepted unless it can be redeemed for cash or the

102

See id.
See id.
104
See id.
105
See Task Force on Stored-Value Cards, supra note 34, at 669.
103
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equivalent. Nor is electronic cash likely to be accepted if electronic cash
develops unique problems inhibiting its use or redemption.
Strictly speaking, the basic character of electronic cash is the obligation of
the issuer or an affiliate of the issuer to pay in the future a certain amount of
cash to a certain holder of the electronic cash who wishes to redeem the
electronic cash he or she holds. 106 Therefore, in order to entice people to
accept electronic cash, sufficient information must be provided concerning the
means by which issuers or their affiliates will meet their obligations to provide
such redemption. 107
As discussed above, electronic cash has the potential to substitute for cash
in virtually all of its functions. Users will surely demand that electronic cash
perform all of the functions of cash and provide additional innovative features.
Otherwise, electronic cash is unlikely to flourish in the commercial world of
the future because its usage will be too narrowly limited and other payment
devices may be developed.
Hereafter, the word "development," in connection with electronic cash, will
refer to the expansion of the acceptance, and the evolution of the functions and
features, of electronic cash.

106
107

See id. at 670.
For more information, see Mark E. Budnitz, Stored-value Cards and the Consumer: The Need
for Regulation, 46AM. U.L. REV. 1027, 1072 (1997).
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III. Issues Relating to the Regulation of Banks in the United States and Japan

(A) Introduction
Issuers or promoters of electronic cash are not limited to commercial banks.
.
C.
I 08
. . 109 and venture capita
. 1
El ectromcs
manu1acturers,
non- bank entitles
companies may also issue or promote electronic cash. These non-bank entities
are not subject to the same regulations that banks are and may generally act
more freely in developing electronic cash. In this sense, they have a certain
advantage over banks. However, banks are usually thought to be the most
promising issuers and promoters of electronic cash.
Banks are heavily regulated in order to decrease the risk of insolvency
and in order to maintain a reputation for creditworthiness among the public. 110
Even after the recent succession of bank failures caused by the difficult
economic conditions of Japan in the 1990's, people in Japan still normally
regard banks as creditworthy entities. The public is more likely to accept the
electronic cash issued by banks than electronic cash issued by non-bank
entities. Most people are familiar with the names of large banks and this also
supports the readiness of the public to accept electromc money issued or

108

For example, in Japan, Hitachi Ltd. is promoting Mondex. See Hitachi Ltd. Homepage, supra
note 44, at <http://www.hitachi.co.jp/Div/nfs/index.htrnl>.
9
10 For example, in Japan, Visa International, Inc. is promoting Visa Cash. See Visa Homepage,
supra note 11.
110
There are some banks that are not necessarily regarded as highly reliable by the public due to
their smaller size or to their poor financial status. Nevertheless, such banks are less likely to
play an important role in issuing and promoting electronic cash, and therefore, do not fall within
the scope of this paper.
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promoted by such banks. Consumers typically feel comfortable with names
with which they are familiar. In addition, the substantial banking business in
which banks have been originally involved generally makes banks the more
promising issuers of electronic cash. Moreover, banks are generally engaged
in payment systems and, thus, have a platform to conduct experiments, not to
mention the vast amount of the information necessary and useful for
marketing electronic cash. Banks also have direct relationships with potential
consumers of electronic cash.
Given these advantages, large banks are likely to play an important role in
issuing and promoting electronic cash. The development of electronic cash
will almost certainly be delayed or inhibited to some extent in the event these
banks are prohibited or restricted from issuing or promoting electronic cash.
Therefore, it will be useful to examine the issues arising in the United States
under the Bank Act, 111 and in Japan under the "Ginkouhou" [The Banking
Law] Law No.59 of 1981, which impose restrictions on the activities of such
banks.
The Bank Act and the Banking Law require that a bank be chartered by the
appropriate authorities and prohibit non-bank entities from engaging in the
business of banking in the United States 112 and Japan. 113 Were the electronic

111

Each state in the United States also has a state equivalent of the Bank Act. However, it would
be impossible to detail all of the state statutes in this paper. Therefore, this paper deals with
only the Federal statutes and regulations.
112
12 U.S. C. §378 (1999).
113
The Banking Law, art. 4, para 1.
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cash business deemed to be a business reserved exclusively for banks, nonbank entities would not be allowed to engage in such business. However,
electronic cash requires code technology and computer technology. It is not
necessarily true that banks would be the best issuers or promoters of electronic
cash. In fact, to date, some of the well-known issuers of electronic cash are
not banks.

If non-bank entities were prohibited from engaging in the

electronic cash business by the Bank Act or the Banking Law, the
development of electronic cash might be delayed or inhibited.

(B) Issuance of Electronic Cash
(1) In the United States
In the United States, the power of banks is limited. 12 U. S. C. §24

(Seventh) 114 provides;
"To exercise by its board of directors or duly authorized
officers or agents, subject to law, all such incidental powers
as shall be necessary to carry on the business of banking; by
discounting and negotiating promissory notes, drafts, bills of
exchange, and other evidences of debt; by receiving deposits;
by loaning money on personal security; and by obtaining,
issuing, and circulating notes according to the provisions of
title 62 of the Reserved Statutes".

114

12 U.S. C. §24 (1999).
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Unless the issuance of electronic cash met one of these requirements, banks
would not be allowed to issue electronic cash. Therefore, the issue becomes
whether or not electronic cash may legitimately be deemed "notes" or drafts.
Electronic cash is not a paper-based phenomenon. The nature of electronic
cash is electronic data. It is clear that the legislators did not anticipate the
development of electronic cash as a substitute for currency or bank notes when
debating or passing the Bank Act in 1863. The nature of a note is a promise to
pay the bearer of the note or the payee named on the note. With electronic
cash systems, there is no nominated payee for the electronic cash.
Both the National Currency Act of 1863 and its re-enactment, the National
Bank Act, were enacted during the Civil War. Before 1863, 115 bank notes
were used as the main means of payment by the public. 116 However, banks
sometimes failed and bank notes lost their value. 117

Problems with the

issuance, circulation, and redemption of such notes constituted the principal
reasons Congress established the national banking system. 118 In other words,
one of the reasons Congress enacted these laws was to assure issuance and
circulation of a creditworthy currency. 119 Therefore, the word "notes" could
be interpreted to cover any payment means, even those that do not strictly

115

That is, during the so-called "Free Banking Era" between 1836 and1863. For more information
on this period, see JONATHAN R. MACEY & GEOFFREY P. MILLER, BANKING LAW
AND REGULATION 8 (1997).
116
See id. at 9.
117
See id.
118
Julie L. Williams & James F. E. Gillespie Jr., The Business of Banking: Looking to the FuturePart _, 52 BUS. LAW 1279, 1305 (1997).
119
See id.
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constitute legal tender, that represents an issuing bank's monetary obligation
and that functions in a manner similar to currency.
Electronic cash is a payment system and functions as a substitute for cash.
Electronic cash is not legal tender, 120 but represents the monetary obligation of
the issuer.

Therefore, the word "notes" could be interpreted to cover the

issuance of electronic cash. The Office of the Comptroller of the Currency
(hereinafter, the "OCC"), has held that issuance of electronic cash was
covered by the wording of 12 U. S. C. § 24 (Seventh), "by obtaining, issuing,
and circulating notes." 121 The case involved a limited liability company 122
that planned to issue electronic cash and a national bank sought to hold a
minority investment in the limited liability company.
The issuance and circulation of electronic cash, therefore, does satisfy the
requirement of 12 U. S. C. §24 (Seventh), and banks in the United States are
allowed to issue and circulate electronic cash.

(2) In Japan
(a) Introduction
The power of Japanese banks is also limited. The Banking Law, Article 10,
Paragraph 1123 defines three categories of inherent banking businesses 124 and

120

As to the definition oflegal tender, see 31 U. S. C. §5103 (1999).
See OCC Conditional Approval No. 220, 17 (Dec. 2, 1996).
122
In this case, the limited liability company was a bank affiliate.
123
See Appendix I.
124
The Banking Law, Article 2, defines the scope of banking business for which a license for
banking is necessary. Therefore, the definition of a bank relates to at least one of the types of
121
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Paragraph 2 125 allows banks to conduct businesses incidental to banking 126 and
lists seventeen examples of such businesses. The Banking Law, Article 11 127
adds a limited scope of securities-related businesses to the powers of a bank.
In addition, the Banking Law, Article 12 128 prohibits banks from engaging in
business other than permitted under the Law and other special statutes.
Therefore, banks may only deal with those types of electronic cash that fall
within the scope of powers allowed for banks.
The Banking law, Article 2, Paragraph 2 129 defines the business of banking
and Article 4, Paragraph 1130 makes it clear that banking business may not be
conducted without a bank license.

Therefore, if the issuance of electronic

cash were held to fall within this defined banking business, non-bank entities
would be prohibited from issuing electronic cash.
It is clear, however, that issuance of electronic cash does not fall under the

provisions of Article 10, Paragraph 1 (2) because the issuance of electronic

businesses set out in Article 10, Paragraph 1. However, as Article 2, Paragraph 1, makes clear, a
bank is not required to perform all of the businesses described in Paragraph 1. See HIROYUKI
UJIKANE & HIROSHI NAKA, GINKOHO NO KAISETSU [EXPLANATION OF THE
BANKING LAW] 48 (1994). The Paragraph has not been amended for a long time, despite
dramatic changes in the economic circumstances of Japan.
125
See Appendix I.
126
Incidental businesses are not businesses for which a charter for the business of banking is
necessary. Incidental businesses are the businesses banks are permitted to perform in order to
allow them to effectively carry out the fundamental business of banking. Therefore, the scope
of incidental businesses should be interpreted flexibly. Incidental businesses were allowed
when the Banking Law was originally passed in 1927, although they were not enumerated in the
Law at that time. Article 10, Paragraph 2, has been amended many times in response to changes
in the economy and to social changes in Japan. See UJIKANE & NAKA, supra note 124, at 52.
127
See Appendix I.
128
See Appendix I.
129
See Appendix I.
130
See Appendix I.
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cash does not contain the element of a loan or a discount. Therefore, it must
be determined whether or not the issuance of electronic cash satisfies the
requirements of Article 10, Paragraphs 1 (1) or (3).

(b) Deposit Taking as Inherent Business
Paragraph 1 ( 1) provides that deposit taking is an inherent power of banks.
Thus, the issue becomes whether or not the issuance of electronic cash is
equivalent to the word "deposit" as that word is used in the Banking Law,
Article 10, Paragraph 1 (1 ).
One of the most important features of deposits is that banks receive deposits
continuously from the general public, namely many individuals and
organizations. Another important feature is that the deposits received by the
banks take the form of cash or at least highly redeemable, equivalent items.
The word "deposit" refers to a customer entrusting cash to a bank based on
the promise by the bank to return the same amount of cash at a later date. 131 A
deposit bears resemblance to a loan in the sense that banks acquire title to cash
deposited and are able to use it. 132

However, the nature of a deposit is

entrustment, while that of a loan is lending. Banks are required to securely
invest cash deposited with them, so that they are able to return the deposit
received. 133

A depositor is able to withdraw cash at anytime without

131

See YOSHIAKI KOYAMA, GINKOHO [THE BANKING LAW] 141 (1992).
See id. at 142.
133
See id.
132
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notification in advance, so long as the deposit contract does not provide for the
term of a deposit. 134 Therefore, the word "deposit" in Paragraph 1 (1) means
an entrustment of funds that satisfies all of the following requirements: 135
1) The receiver receives cash from various unspecified individuals and
organizations, (the general public);
2) the acceptance of cash;
3) the return of the principal is warranted; and
4) the transaction is made mainly on behalf of the depositors.
It is possible to issue electronic cash that satisfies all of these requirements.

Whether or not the above four requirements are satisfied depends on the
system of electronic cash used. Not all types of electronic cash necessarily
satisfy all four requirements. In some electronic cash systems, consumers of
electronic cash cannot redeem the electronic cash.

For example, in the

experiments at Shibuya, consumers cannot exchange VISA cash for cash. 136
Therefore, the third requirement above is not met in that scheme. In some
cases, electronic cash may be issued only to certain bank customers.
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Therefore, banks may issue electronic cash in those limited cases in which
the four requirements above are met. However, it is clear that they would not
always be able to issue electronic cash based solely on these provisions.

(c) Exchange Transaction as Inherent Banking Business
Paragraph 1 (3) states that an "exchange transaction" 137 is inherent in the
power of banks. The term, "exchange transaction" means a transaction in
which funds are transmitted from an individual or entity in one place to
another individual or entity in a different place, without sending cash. 138 The
trustee for a transaction that so transfers funds must be highly creditworthy, so
funds can be transferred safely. 139 Therefore, the Banking Law limits the
entities that can deal with "exchange transactions" solely to banks. Banks are
capable of being trusted by customers with the collection of debts or the
making of payments in different places pursuant to the authority of this
provision. 140

Among traditional banking businesses, entrustment of the

collection of checks and wire transfers is typical examples of such "exchange
transaction."

Banks may be entrusted by creditors with the collection of

checks, and the banks may make collection on such checks from the accounts
of the payors.

137

The term "exchange transaction" may be misleading. It does not mean an exchange of currency.
For example, foreign currency exchange is permissible for banks not because it is an "exchange
transaction," but because it is a "money exchange" under Paragraph 2 (11).
138
See KOYAMA, supra note 131, at 183.
139
UJIKANE & NAKA, supra note 124, at 51.
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Authorities in Japan have not made it clear whether or not the issuance of
electronic cash is a type of "exchange transaction." Therefore, it is not easy to
predict whether or not the issuance of electronic cash will be determined in the
future to constitute an "exchange transaction."
One can imagine a bank issuing electronic cash to a consumer, the
consumer transmitting the electronic cash to another party in order to make a
payment and the receiving party redeeming the electronic cash through his or
her bank account. In such case, the consumer and the receiving party have
transferred funds or value without sending cash, taking advantage of one of
the functions of the bank. The economic meaning or function of the scheme
of electronic cash may resemble an "exchange transaction" under the Banking
Law, Article 10, Paragraph 1 (3) 141 . It is possible to think that the issuance of
electronic cash is an essential and indivisible part of an electronic cash scheme
and should be treated as such. Under this logic, one may believe it possible
for banks to issue these types of electronic cash under Article 10, Paragraph 1
(3).
However, at the time of the issuance of electronic cash, a transmission of
funds to a different place does not occur. The transmission of funds to a
different place does not occur until the purchaser of the electronic cash sends
it to another party in a different place. Moreover, a transmission of funds does
not occur unless the purchaser of electronic cash decides to make such a

141

See Appendix I.
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transmission. Therefore, if the issuance process of electronic cash can be
clearly separated from the redeeming process, it is still possible to determine
that the issuance of electronic cash itself does not constitute an "exchange
transaction." For example, when an issuer bank issues electronic cash to other
banks and solely engages in the issuance of electronic cash, and the other
banks engage in the redemption process, the issuance process is clearly
separated from the redemption process.
In other words, it is not necessarily clear whether or not the issuance of
electronic cash would be permissible under Article 10, Paragraph 1 (3). It will
depend on the system used and the facts of each case.

(d) Incidental Business
It is clear that issuing electronic cash is equivalent to none of the

enumerated items of Article 10, Paragraph 2. 142

However, Article 10,

Paragraph 2 provides that "A bank may ... perform a business incidental to the
banking business, such as the businesses mentioned in the following."
Therefore, incidental businesses available to banks are not limited to the
activities listed under the provisions of Article 10, Paragraph 2.
The incidental businesses of banks should not be limited to the activities in

142

"Money exchange" means an exchange of cash (or currency) for cash ( or currency). See note
267. Because electronic cash is neither cash nor currency, the issuance of electronic cash does
not constitute a "money exchange."
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which banks have been engaged in the past. 143 The enumerated incidental
businesses permitted to banks have been added to many times, demonstrating
that the scope of incidental businesses of banks can change and expand.
Banks have played and will play in the future an important and unique role in
economic society, and were the Banking Law to suffocate banks and their
activities, the development of the economy would suffer as a result.

The

development of technology leads to significant changes in both the needs of
the customer and banks' ability to provide new services. 144 Therefore, the
range of the incidental businesses of banks should be interpreted flexibly in
order to allow banks to satisfy the needs of the customer and of society. 145
However, the notion of incidental businesses for banks cannot be regarded as a
source of unlimited power because unlimited activities of banks could
negatively affect the business of banking 146 and the economy, 147 and could
expose banks and its depositors to certain risks.

The general public is

concerned about banks because banks take deposits from the general public
and greatly contribute to the development of the economy. Therefore, any
incidental business of banks must conform to the following requirements:
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KOYAMA, supra note 131, at 133.
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For example, banks might not be able to provide sufficient, high-quality services to the general
public for lack of management resources if they are excessively involved in businesses other
than the business of banking.
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businesses other than the business of banking.
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1) It shares characteristics with one of the categories of inherent
banking business;
2) the volume of such incidental business does not exceed the volume
of inherent business for a particular bank; and
3) the incidental business is conducted repeatedly and continuously. 148
To satisfy the first requirement, the activity must be necessary or useful
with respect to the inherent business of banking. 149 However, this requirement
is currently not interpreted strictly. 150

To satisfy this requirement, the

incidental business should be one that the common sense of the general public
would regard as an appropriate business for a bank under the then existing
social and economic circumstances. 151 To date, many activities, such as letters
of credit and transactions in gold, have been permitted as incidental businesses
for banks. 152
Banks have long provided customers with various payment systems, such as
notes, checks, bank notes and wire transfer systems. Recently, banks have
introduced the debit card as a new payment device. 153
electronic cash also creates a new payment system.

The issuance of

Today, advances m

technology that enable people easily to transact business globally, reqmre
148
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efficient and reliable payment systems that can also be easily used globally.
This is especially true due to the development of methods of communication,
such as the Internet. Banks have moved to satisfy these new demands by
providing "exchange transaction" services, as provided for in Article 10,
Paragraph 1 (3).
Certain electronic cash systems that enable customers to make payments
through the Internet or by telephone may be able to satisfy these new
demands.

Therefore, the issuance of electronic cash may be seen to be

necessary and useful with respect to the inherent business of banks, and
satisfies the first requirement. It is generally clear that once banks start to
issue electronic cash, they will do so repeatedly and continuously, and,
therefore, satisfy the third requirement.

Thus, banks are allowed to issue

electronic cash under the provisions of Article 10, Paragraph 2, as long as the
volume of the electronic cash business does not exceed the volume of the
inherent business of banks. Were the amount of such electronic cash business
to exceed that for the inherent business of banks, the second requirement
above would not be satisfied, and banks would not be able to issue electronic
cash on such a scale.
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(e) Banking Business
The Banking Law, Article 4, Paragraph 1, prohibits non-bank entities from
engaging in the banking business and Article 2, Paragraph 2 establishes the
definition of banking business. 154

From the discussion above, it is not

necessarily clear that the issuance of electronic cash itself constitutes an
"exchange transaction" under Article 2, Paragraph 2 (2). It depends on the
electronic cash scheme used and the other facts of each case.
The Banking Law, Article 2, Paragraph 2 (2) describes one of the
activities permitted as an inherent business of banks; the taking deposits
together with the lending funds or the discounting of currency or notes.
Therefore, an entity that engages only in lending funds does not engage in the
banking business and is not a bank. 155 Equally, an entity that engages only in
deposit taking does not engage in the banking business and is not a bank in the
original meaning of the term. However, the Banking Law, Article 3 provides
that the business of accepting money deposits or installment savings should be
regarded as a banking business, though such business is not a banking
business in the original sense. 156
As discussed Chapter III (B) (2) (b), the issuance of electronic cash may
constitute deposit taking. Thus, were the sale of electronic cash deemed to
constitute deposit taking, the issuance of electronic cash would be a "banking

154

See Appendix I.
KOYAMA, supra note 131, at 53.
156
Id. at 56.

155

39

business" under Article 4, Paragraph 1, even though such issuance did not
relate to the lending of funds. Therefore, non-bank entities may be prohibited
from issuing electronic cash. 157

(f) Analysis
As indicated above, the issuance of electronic cash by banks is permissible
both in the United States and in Japan. The Bank Act and the Banking Law
do not prohibit such business.
However, in the United States, issuing electronic cash is permissible as an
inherent, enumerated power of the bank, and therefore, the volume of
electronic cash business may exceed the volume of other inherent business.
In Japan, the issuance of electronic cash is also permissible, but only as an
incidental business unless the issuance of electronic cash is connected to
deposit taking or an exchange transaction.

Therefore, in Japan, as an

incidental business the volume of electronic cash business may not exceed
that of inherent banking business. For this reason, small banks in Japan may
not be able to provide electronic cash or may be prevented from participating
in the issuance of electronic cash, even if they invent unique and efficient
electronic cash systems.

Therefore, these small banks may hesitate to

participate in the electronic cash businesses as issuers.

157

The loophole for this prohibition is discussed below in Chapter .
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Further, the development of electronic cash that can be issued through the
Internet may be delayed because issuing electronic cash through the Internet
means issuing throughout the world.

However, most activities relating to

inherent banking business by Japanese banks are limited to the nation of
Japan. Small banks in particular may not be capable of extending their
activities outside Japan.
In addition, because the issuance of some types of electronic cash may
indeed be determined to consist of deposit taking or constitute an exchange
transaction, non-bank entities would not be able to issue such kinds of
electronic cash in Japan under the Banking Law. In the United States, 12 U.S.
C. §378 (a) (2) prohibits non-bank entities from receiving deposits. However,
this provision does not prohibit non-bank entities from receiving cash from the
general public when such receipt does not constitute the taking of deposits.
Therefore, non-bank entities can issue electronic cash freely so long as they
are not deemed to be accepting deposit. 158

(C) Redemption of Electronic Cash
( 1) Introduction
It is possible that in some electronic cash systems, electronic cash is

designed to be redeemed through the bank account of the user. It is natural
158

The differences between Japan and the United States with regard to provisions prohibiting nonbank entities from receiving cash, not deemed to constitute the taking of deposits, are discussed
in Chapter .
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and convenient for such user of electronic cash to handle redemption of the
electronic cash through his or her bank account. In fact, were users unable to
redeem the electronic cash through their bank accounts and had to transmit the
funds themselves to their accounts after receipt from issuers, such systems
would be burdensome and would not be easily accepted by the general public.
Therefore, it is important for the development of electronic cash that the user
is able to redeem the electronic cash through his or her bank account.
There are two main ways to redeem electronic cash through banks. 159 One
way is for the bank to purchase the electronic cash from its customer. The
bank would then receive ownership to the electronic cash and credit the
account of the customer an equivalent amount of funds. The bank would thus
assume the risk of nonpayment from the issuer of the electronic cash between
the time of crediting the account of the bank customer and receipt of payment
from the issuer. The other way to redeem electronic cash is for the banks to
be entrusted by its customer with the collection of the electronic cash. With
this method, banks do not receive ownership to the electronic cash and do not
pay their customers until the banks have received payment from the issuer of
the electronic cash. Banks using this method would not assume any risk of
the failure of the issuer of the electronic cash.

159

There may be other methods, such as a bank discounting electronic cash when its customers
redeem the electronic cash using their bank accounts. However, this would mean that customers
would have to pay interest or its equivalent to the bank. Such a method is not likely to be
popular with the issuers and promoters of electronic cash. The issue of fees at the time of
redemption is discussed in Chapter .
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(2) In the United States
(a) Electronic Cash Issued by Banks
When a customer of the bank that issues electronic cash redeems the
electronic cash using his or her bank account, redemption is merely a matter
of clearing debts for the bank. Therefore banks may receive and redeem
electronic cash.

More difficulties may arise when a bank receives and

redeems the electronic cash issued by a different entity.

(b) Redemption by Purchasing the Electronic Cash
In the United States, 12 U. S. C. §24 (Seventh) allows banks to obtain and

circulate notes. When a bank customer redeems electronic cash through his or
her bank account, is such redemption equivalent to the bank obtaining and
circulating notes?
As the discussion above 160 demonstrates, Congress originally enacted the
National Bank Act to ensure the issuance and circulation of a creditworthy
currency.

The redemption of electronic money is an essential part of the

circulation of electronic cash, an important process of the "life cycle" of
electronic cash.

The public would be unlikely to accept electronic cash

without such redemption through banks. Electronic cash has the prospect of
becoming the equivalent of cash. Therefore, banks that receive and redeem

160
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electronic cash in this way satisfy the requirement of "obtaining and
circulating notes."

(c) Redemption through Entrustment with Collection
12 U. S. C. §24 and other provisions do not specifically give banks the
power to make collections in connection with electronic cash. Neither do 12
U. S. C. §24 nor other provisions allow banks to be entrusted with the
collection of notes. It was the courts that held that national banks have such
power to engage in the business of collecting notes, checks, bills of exchange
and other evidences of debt, as activities incidental to the business of
banking. 161
Electronic cash bears resemblance to notes in that electronic cash is a
transferable payment device.

Both electronic cash and notes represent a

monetary obligation of somebody. In addition, the scope for the incidental
powers of banks should be interpreted flexibly so that banks are able to satisfy
the needs of their customers and of society. 162

Electronic cash is being

developed partly because society and the economy demand a more efficient
and rapid payment system. Involvement in the electronic cash system should
be deemed incidental to the business of banking because banks have long been
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involved in such payment systems.

Banks should be entrusted with the

collection of electronic cash as an activity incidental to the business of
banking.

(3) In Japan
(a) Electronic Cash Issued by Banks
Unquestionably, a bank in Japan can receive and redeem electronic cash on
behalf of its customers when such electronic cash has been issued by the bank
itself because the process is merely a clearing of debts for the bank. More
difficulties may arise when a bank receives and redeems the electronic cash
issued by a different entity.

(b) Redemption by Purchasing the Electronic Cash
The Banking Law, Article 10, Paragraph 2 (5), provides that banks can
acquire and transfer monetary claims.

This provision covers not only the

acquisition of monetary claims for the purpose of investment, but also
acquisition of monetary claims for the purpose of providing services to
customers. 163
Electronic cash represents the monetary obligation of its issuer. Banks may
receive and redeem electronic cash for the purpose of assisting their
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customers. Thus, banks can receive and redeem electronic cash by obtaining
title to such electronic cash as an incidental banking business.
(c) Redemption through Entrustment with Collection
The Banking Law, Article 10, Paragraph 1 (3) provides that banks may
engage in "exchange transactions." The term "exchange transaction" refers to
the transmission of funds from one party to a party located in a different place,
. h out send.mg cash . 164
wit

Banks can be entrusted by customers with the

collection of certain kinds of debts and the making of certain payments at
other locations. 165
Banks can be entrusted by their customers with the collection of the debts
of an issuer of electronic cash because electronic cash represents a monetary
obligation of the issuer. Normally, the issuer and bearer of the electronic cash
are in different places. Therefore, such collection activities are permissible as
an "exchange transaction."
On the other hand, non-bank entities cannot be entrusted by their customers
with collecting the debts of an issuer of electronic cash because the Banking
Law, Article 4, Paragraph 1, prohibits non-bank entities from engaging in such
"exchange transactions." This may cause serious problems in terms of the
development of electronic cash in Japan because many people maintain

164
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accounts with securities companies and would be unable to redeem electronic
cash through such accounts.
(4) Analysis
Although the banks in both the United States and Japan are permitted to
engage in the redemption of electronic cash, there are slight differences
between the two countries.
Banks in the United States can receive and redeem electronic cash by
purchasing the electronic cash from customers as part of the inherent business
of banking, and can also receive and redeem electronic cash through
entrustment with collection on behalf of their customers as an activity
incidental to the business of banking. Non-bank entities in the United States
are also able to provide both methods of redemption for their customers.
On the other hand, banks in Japan can receive and redeem electronic cash
by purchasing it from their customers as an activity incidental to the business
of banking, and can be entrusted by their customers to make collections with
regard to electronic cash as an inherent banking business. Because there is no
volume limit as to inherent business, banks in Japan can engage in the latter
form of redemption even if the amount of such business exceeds the amounts
for other businesses.

Non-bank entities may not engage in redemption

through collection because of the prohibitions of the Banking Law, Article 4,
Paragraph 1.
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It is not easy to evaluate which legal system is more favorable for the
development of electronic cash. However, banks and non-bank entities are
less likely to choose as a method of redemption the purchasing of electronic
cash from the customer without receiving an adequate commission because of
the risk of insolvency of the issuer. Therefore, the more popular method for
redemption is likely to be entrustment with collection on behalf of the
customer. The legal conditions in Japan may be more favorable for banks in
this area in that banks can receive and redeem electronic cash through
collection without any limitation on the volume of business. On the other
hand, the legal conditions in the United States may be more favorable in the
sense that non-bank entities are also able to engage in the redemption of
electronic cash through collection.

(D) Miscellaneous Activities
(1) Miscellaneous Activities - General
It is not enough for the development of electronic cash that banks are able
to issue electronic cash. The appropriate hardware and software for dealing
with electronic cash must be distributed to consumers. The general public will
be more likely to accept electronic cash if the hardware and software required
for electronic cash can be used for other purposes as well. Likewise, the
general public will be less likely to use electronic cash if the necessary
hardware and software are significantly expensive.
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It will also be useful in order to have electronic cash more widely accepted

that users are able to easily access a variety of information concerning their
investments and their use of the electronic cash. Therefore, it is important for
banks to be able to provide the appropriate hardware, software, gateway
services, information services and so on.
Taxonomically, these products and services can be divided into two
categories. The first consists of the hardware and software, together with the
other service that are incidental to the use of electronic cash, enhancing or
improving the user's access to information, ease of use and so on ("incidental
to use" concept). 166 The second consists of the hardware, software and other
service that are fundamentally necessary for the successful marketing of
electronic cash ("necessary to successful marketing" concept). 167 In addition,
the former category, with regard to hardware and software, can be divided into
two sub-categories; hardware and software that can be used only for electronic
cash, and hardware and software that can be used for other purposes in
addition to dealing with electronic cash.

166
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(2) Hardware and Software 168
(a)

In the United States

1) Hardware Incidental to Use
The OCC issued an opinion concerning hardware that could only be used
for banking services. 169 The facts of this case were as follows:
A certain bank holding company transferred a data processing subsidiary to
a bank. The subsidiary, using data processing technology, provided a number
of traditional banking services. 170 The subsidiary also purchased hardware,
added value by installing software and then selling the package to bank data
processing customers. 171
The OCC held that when the hardware had no uses other than with the uses
related to the banking services, the hardware itself could be considered
literally an indistinguishable part of the banking business. 172

The OCC

concluded that a national bank's sale of such hardware was permissible as an
aspect of the business permitted under 12 U. S. C. §24 (Seventh), in a manner
similar to a bank's sale of checkbooks. 173 In its opinion, however, the OCC
did not specifically set standards for determining the kinds of hardware to
which its analysis would apply. There is no reason to assume that hardware
only intended for use in connection with electronic cash would be treated

168
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differently from hardware only intended for bank data processing services,
other than that it might be treated more favorably. Therefore, it appears that
banks are free to provide hardware that is limited in use to electronic cash.
The OCC has also held that the sale of hardware used for other purposes in
addition to banking services is permissible for national banks as incidental to
permitted services, provided the hardware is subordinate to the permitted
services for the package taken as a whole. 174 Therefore, banks can provide
such hardware only when the hardware itself is subordinate to the permitted
services in the package taken as a whole. However, as the OCC made clear in
the Interpretive Letter, the determination of whether or not the hardware is
subordinate to the permitted service must be made on a case-by-case basis. 175
Therefore, a variety of miscellaneous factors can be taken into consideration.

2) Hardware Necessary for Successful Marketing
The OCC has issued its opinion with regard to the provision by banks of
a "smart-card," a necessary element for marketing stored-value systems. 176
The facts of the case were as follows:
A bank acquired and held a minority interest in a joint venture formed as a
for-profit Delaware limited liability company, (hereinafter, the "LLC"). The

174
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LLC was to develop, market, deliver and maintain stored-value and
information systems for universities, hospitals, business centers, theme parks
and so on. The systems to be used by the LLC were to be based on smart-card
technology. 177 The systems to be developed and supported by the LLC were
intended to serve the information system for retrieving and exchanging data
for the smart-card, as well as a stored-value system. 178
The OCC held that, under the facts of the case, the providing of multifunction smart-cards and card readers was incidental to the business of
banking because it enabled the LLC to create a package of related services
that were required to satisfy the needs of its customers and to market
successfully its stored-value system. 179

The OCC made it clear that the

holding was applicable only to that specific case by using the phrase, "[b ]ased
upon the information and representations you have provided." 180 However, in
the Interpretive Letter, the OCC set no limits as to the extent of the necessity
of the multi-functional aspect, or to the content of the information services.
Therefore, it appears that banks are allowed to provide the hardware
necessary for marketing. However, though the OCC set no limitation as to the
extent of the necessity of the multi-functional aspect or to the content of the
information services, it would be wrong to assume that there are no limits

177
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because providing such hardware is permissible as an activity incidental to
permitted services. The limitations will be discussed in Chapter III (D) (2) (a)
4).

3) Software Incidental to Use
The OCC issued an opinion regarding the provision of software as an
activity falling under the concept of "incidental to use." 181

The facts of the

case were as follows:
A bank established a Delaware LLC subsidiary. The LLC was to provide
home banking and other electronic financial services. The LLC was also to
provide a "browser." Because of the design of the system used by the LLC,
the browser and dialer software required to access the LLC gateway was the
same type of software required to access the public Intemet. 182
The OCC confirmed its position that providing the browser was
permissible where the software would enable the bank customer to receive or
utilize other services from the bank, such as a specialized payment service or
other information services. 183 It would be misleading, however, to assume
that the holding can be interpreted generally. The limitation will be discussed
in the next section.
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4) Limitations
National banks in the United States may be able to provide hardware and
software as activities under the concept of "incidental to use."

In this

connection, the OCC ruled in its Interpretive Letter No. 737, that a national
bank providing a smart-card-based closed stored-value system to institutional
customers, could install and set up for the customer a smart-card system that
supported both stored-value and non-banking smart-card functions. 184
However, banks are not always able to provide the necessary hardware and
software. Banks are allowed to provide hardware only when the hardware
itself is subordinate within the total package of products and services. 185 The
key, then, is how to determine whether the hardware is subordinate or
dominates within the total package of the banking products and services. As
to hardware, the OCC observed:
The determination that hardware is subordinate within the total package
can only be done on a case-by-case basis, taking into consideration factors
such as cost, expected revenues, and the expected life of the hardware
relative to other aspects of the package. 186
The OCC also issued an Interpretive Letter regarding software.

In

Interpretive Letter No. 754, the OCC indicated that providing hardware was
permissible as long as the gross profits to a national bank from the sales of
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such hardware constituted less than 30% of the gross profits from the entire
computer networking package.

In the Letter, this 30% profit rule was

substituted for the 30% of total cost rule. 187
Apart from guidelines from the OCC, Regulation Y provides financial
institutions regulated by Regulation Y with different standards. 12 C. F. R.
225. 28 (14) 188 makes it clear that bank holding companies and their
subsidiaries that are regulated by Regulation Y are permitted to provide
hardware and software as long as the hardware is offered only in conjunction
with software designed and marketed for the processing and transmission of
financial, banking, or economic data, and that the general purpose hardware
does not constitute more than 30% of the cost of any packaged offering.
Therefore in the United States, banks regulated by the OCC, and bank
holding companies and their subsidiaries that are regulated by Regulation Y
can legally provide hardware and software; however, they can do so only so
long as the products satisfy the subordination rule and the 30% profit rule,
respectively.

(b) In Japan
In Japan, there is no statute or regulation that specifically addresses this

problem. Providing hardware and software is not the equivalent of deposit
taking, a loan, or the transmission of funds.
187

OCC Interpretive Letter No. 754, 1996 OCC Ltr. LEXIS 123,
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Therefore, it is clear that

* at 19.

providing hardware and software is not permitted under the Banking Law,
Article 10, Paragraphs 1 (1 ), (2), or (3). 189 It is also clear that such service
does not fall within the enumerated business in Article 10 Paragraph 2. 190
As discussed in Chapter III (B) (2) (d), banks in Japan are permitted to
engage in business as incidental business if the business satisfies all of the
three following requirements.
1) The business shares the characteristics of one of the categories of
inherent banking business;
2) the volume of such incidental business does not exceed that of
inherent banking business;
3) the business is conducted repeatedly and continuously. 191
Banks belong to the private sector and ultimately they must earn profits
from banking business. Banks must provide a variety of services in order to
meet the ever-changing needs of their customers.

It could be said, therefore,

that the "incidental business" of banks should not remain fixed. 192 Rather, it
could be argued that such business should be flexibly interpreted in order to
allow banks to perform the activities useful and necessary to the business of
banking. It is important to allow the scope of incidental business of banks to
expand in accordance with social, economic or technological change. On the

188

12 C. F. R. 225. 28 (b) (14) (1997).
See Appendix I.
190
See Appendix I.
191
KOYAMA, supra note 131, at 134.
192
See UJIKANE & NAKA, supra note 124, at 52-53.
189
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other hand, the incidental business of banks was, in the past, interpreted to be
limited to the businesses that had features in common with inherent or other
incidental businesses of banks. From this historical fact and from the object of
Article 10 of the Banking Law, the businesses that are permissible for banks as
incidental businesses must be necessary or at least useful in connection with
the inherent or other incidental businesses of banks.
When the hardware and software cannot be used for purposes other than
for handling electronic cash, it should be clear that providing such hardware
and software to customers is indispensable to the development and use of an
electronic cash system.

In the event the providing of such hardware or

software were prohibited under the Banking Law, customers would in reality
not be able to use electronic cash, and the fact that issuing electronic cash was
theoretically permissible under the law would become meaningless. When
hardware and software cannot be used for purposes other than handling
electronic cash, it is difficult to imagine that by providing such hardware or
software, banks would negatively affect the economy or society. It is hardly
likely that such activity alone would significantly interfere with competition in
the marketplace.

The providing of such software and hardware is clearly

necessary and useful to the issuance of electronic cash business.
The relationship between electronic cash systems and the providing of such
hardware or software is analogous to the relationship between the system of
deposit taking and the providing of ATM cash cards, which is clearly
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permissible as incidental business.

From these points, providing such

hardware or software should be permissible under the Banking Law, other
than in the exceptional situations in which a bank earns an unreasonably large
amount of its profits from the sale or servicing of such hardware or software,
or a bank concentrates a significant portion of its business efforts in providing
such products. In such exceptional cases, the activity may not satisfy the
second requirement above, that the volume of such incidental business may
not exceed that of inherent banking business.
Providing hardware or software that can be used for other purposes, m
addition to the handling of electronic cash, may or may not be determined to
be necessary or useful for banks. The determination should be made on a
case-by-case basis. Miscellaneous factors that should be examined might
include the portion of the total amount of the value of the package represented
by the other functions performed by the software or hardware, the character of
the other functions or uses, and any affects the hardware or software might
have on society or the economy.

(c) Analysis
From the above discussion it is clear that in Japan, the Banking Law does
not necessarily provide useful guidelines for determining the legality of banks'
providing hardware or software, particularly when the hardware or software
can be used for purposes other than handling electronic cash. The guidelines
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provided by the Banking Law in this regard are abstract and vague.
In the United States, 12 C. F. R. 225.28 (14) and the OCC Interpretive
Letters 193 have provided "safe harbors" for banks in providing hardware and
software under the concept of "incidental to use." In addition, the OCC has
allowed a national bank to provide the hardware necessary for marketing its
banking services. 194
Assuming these opinions and Letters provide firm guidelines, they help to
promote the development of electronic cash in the United States. The next
question, then, is whether such safe harbors in fact provide useful guidelines
for the development of electronic•cash.
The 30% cost rule is a useful guideline in some cases. For example, banks
to which the 30% rule is applicable may safely provide packages of software
and general-purpose hardware to their customers by carefully setting the
prices for each item of hardware and software. As long as the banks set the
price of the hardware below an amount equivalent to 30% of the total price of
the package, they can take advantage of this safe harbor.
However, the rule does not necessarily provide a useful guideline,
especially when the banks provide a whole package that includes general
hardware and special software for handling the electronic cash.

193

OCC Interpretive Letter No. 345, supra note 169 and OCC Interpretive Letter No. 221, supra
note 181.
194
OCC Interpretive Letter No. 737, supra note 176.
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It can be empirically said that the provider of an electronic payment system

that provides terminals or software enabling customers to access the electronic
payment systems for little or no charge is more likely to become popular in the
market. 195

The provider of an electronic payment system that provides

terminals or devices at a significant cost to the customer is more likely to
receive a small market share. 196

Therefore, if the banks want to win

popularity in the electronic cash market, the banks will have to set prices for
hardware and software from in light of such considerations.

If the banks

provide only special software for electronic cash that is used on general
hardware, such as personal computers, the banks are likely to provide such
software at a minimum cost or for free. In such case, if the banks provide a
package of general hardware and special software, the cost of general
hardware will surely exceed 30% of the total package price.
It also can be said that, in such case, the price of the package set by the

banks is likely to exhibit no relation to the original cost of hardware and
software. Therefore, it will be hard to estimate a portion of cost that comes
solely from hardware.
The 30% profit safe harbor in many cases provide useful guideline because
banks to which the safe harbor is applicable can reside in the safe harbor by

195

One of the clearest examples of this tendency occurred in France, where France Telecom
successfully marketed its videotech-system, providing terminals required for the system for free.
196
One of the clearest examples of this tendency occurred in Japan, where Nippon Telegraph and
Telephone Public Corporation failed in its marketing of a videotech-system because it provided
terminals necessary for the system at a significantly high price. See ELECTRONIC MONEY
MADE EASY, supra note 3, at 14.
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setting prices carefully for each item and managing the costs for each item.
However, this safe harbor may not necessarily provide a useful guideline
either because of the strategic price.

Where the banks provide special

software that functions on general hardware, such as personal computers, the
banks are likely to provide the software for free or at minimum cost from the
strategic viewpoint mentioned above. In such case, if the banks earn a profit,
the profit could be seen to come solely from the hardware and the software
will never be seen to show a profit. Therefore, in such case, the banks will not
be able to reside in the 30% profit safe harbor either.
OCC Interpretive Letter No. 737 held that banks could provide
multifunction smart cards and card readers as incidental to the business of
banking. 197 The OCC explained that this approach enabled an LLC to create a
package of related services required to satisfy customer needs and to market
successfully its stored value system. The OCC limited neither the extent of
necessity of the multi-function nor the content of information services.
However, banks' powers expand greatly under the "necessary to marketing"
concept, compared to activities under the "incidental to use" concept because
of the variety of consumer's needs and the variety of products and services
that can be construed to be necessary to marketing.

This means that the

business activities necessary to marketing concept may not be necessarily
good in terms of the inherent business of banking. As the OCC made clear in

197

OCC Interpretive Letter No. 737, supra note 176.
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its use of the phrase, "[b ]ased upon the information and representations you
have provided," 198 the holding can not be construed too generally. Therefore,
even if the OCC did not put any limitations on the extent of necessity of the
multi-function or the content of information services, Letter No. 737 cannot be
construed to mean that the OCC will not place restrictions in other cases.
These safe harbors do not necessarily provide useful guidelines. Therefore,
the Bank Act and the Banking Law both put certain limits on providing
hardware and software by banks and do not necessarily provide useful
guidelines.

Providing terminal devices or software and their pricing are

particularly important strategies to win popularity in the market. Therefore,
banks including bank holding companies or affiliates in both countries may
have to have their affiliate non-bank entities engage in providing hardware and
software business.

(3) Gateway Services
(a) Introduction
Some electronic cash can be issued or used through the Internet. 199 In other
electronic cash systems, it is necessary for consumers to have specific ways to
transmit the electronic cash or to transmit other data. 200 To enhance the utility

19s
199

°

20

Id.
For example VISA cash can be used through the Internet. Consumers can send VISA cash
through the Internet. See Smart Commerce Japan, Smart Commerce Japan Homepage (visited
Dec. 22, 1999), <http://www.scj.or.jp/> at <http://www.scj.or.jp/virtual/shopping.html >.
For example, in the Mondex system, the consumer is able to download electronic cash through
his or her telephone as long as the consumer's telephone is equipped to handle the Mondex
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of electronic cash, it is necessary for consumers to be able to access easily
their accounts and communicate with various financial entities or people using
one gateway.

(b) In the United States
The OCC has authorized the provision of Gateway Services in response to a
number of applications.
In one particular case, the OCC authorized the prov1S1on of gateway

services in response to an application from a national bank as follows: 201
The bank intended to form a subsidiary that would engage in the provision
of electronic gateway services as a general partner. 202 The partnership was
called GEMCO. GEMCO was to provide an electronic gateway which was a
communication linkage allowing GEMCO subscribers to pass-through from
the GEMCO system into the banking system.

The linkage would allow

subscribers to contact their banks for needed financial services while
negotiating their transactions.

203

The OCC determined that the gateway service was merely a means of
connecting subscribers with their banks and that this was an electronic method
of facilitating the delivery, for the bank itself or for its correspondents, of

downloads.
OCC Interpretive Letter No. 346 (1985), 1985 OCC QJ LEXIS 877.
202
See id.
203
See id.
201
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traditional banking services. 204 Thus, the OCC held that it was a permissible
activity for a national bank under 12 U. S. C. §24 (Seventh).
The OCC provided a Conditional Approval Letter205 to the Bank of
America and other banks on following basis. 206
The institutions were planning to form an operating subsidiary that would
offer participating financial institutions an electronic gateway by which the
institutions might provide their own customers with home banking and other
electronic financial services. Initially, the gateway would support traditional
home banking and financial services, such as remote banking and bill paying.
Eventually, the gateway would be expanded to support account inquiries and
transfers, electronic bill presentment and on-line loan applications. 207
The OCC simply held that the gateway service was permissible activity for
national banks. 208
Therefore, in the United States, under certain circumstances, national banks
supervised by the OCC may provide their customers gateway services under
their incidental banking powers. However, this does not necessarily mean
that the OCC will approve any gateway service without limitations. Banks

204

Id.

205

OCC Conditional Approval Letter No. 221, supra note 181.
Banks other than Bank of America includes National Trust and Savings Association, the banks
include NationsBank, National Association, KeyBank National Association, Bank One,
Columbus, National Association, Mellon Bank, N.A., Barnett Bank, National Association, First
Bank National Association, PNC Bank, National Association, Michigan National Bank, The
First National Bank of Chicago, Comerica Bank -Ann Arbor, National Association, and Fleet
National Bank.
207
OCC Conditional Approval Letter No. 221, supra note 181.
20s Id.
206
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may not provide gateway services if the services dominate the banks' services
because the gateway service is permissible as an incidental business of
banking. Therefore, the key is the determination of whether the gateway
service dominates a bank's services. However, the OCC has not yet clarified
the standard for this.
Apart from the OCC rules, the Federal Reserve Board reviewed
applications from bank holding companies and their subsidiaries on a
comparable basis. Regulation Y209 provides that the Board shall consider
whether the notificant's performance of the activities can reasonably be
expected to produce benefits to the public, that the financial and managerial
resources of the notificant, the effect of the proposed transaction on those
resources, etc. should be considered, and that the commencement or
expansion of a non-banking activity de nova is presumed to result in benefits
to the public through increased competition and so on. The provision gives
discretion to the Board to deny notice or to grant approval subject to
conditions.

Therefore, it is not necessarily clear whether or not specific

gateway services are permissible under Regulation Y.

209

12 C. F. R. 225.26 (1997).
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It is clear, however, that in the United States, national banks, bank holding

companies and their subsidiaries may provide certain gateway services.
Nevertheless, it is not necessarily clear whether or not restrictions will be
applied.

(c) In Japan
It is clear that gateway services do not satisfy any of the requirements of

the Banking Law Article 10 Paragraph 1. It is also clear that these activities
do not fall within the enumerated business of Article 10 Paragraph 2.
When a gateway cannot be used for purposes other than dealing with
electronic cash, it is clear that providing the gateway services is indispensable
for the electronic cash system. Were gateway services not permissible under
the Banking Law, customers would not be able to use electronic cash, and the
fact that the law otherwise permits issuance of electronic cash would be
meaningless. When the gateway cannot be used for any purpose other than
dealing with electronic cash, providing gateway services will have no adverse
effects on the economy or society because the use of the gateway is limited
and the activities of the banks will not suppress competition. The relationship
between electronic cash systems and providing gateway services is the same
as the relationship between the deposit system and providing ATM machine,
which is of course permissible business under the Banking Law. Therefore,
providing such gateway services should be permissible under the Banking
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Law, other than in exceptional situations when a bank enjoys unjustly
significant profits from providing the gateway.
Providing gateway services, which can be used for other purposes as well
as dealing with electronic cash, means that the service will not necessarily be
subordinate to the electronic cash system. In such cases, providing gateway
services may or may not be permitted as a dependent activity of the electronic
cash business. Whether the activity is permissible or not depends on the facts
of each case. Factors that should be examined, for example, include adverse
effects on competition, the extent of the need for banks to provide the
services, the scale of the services provided by the banks, and the profit banks
earn from the gateway services.

Historically, businesses that have been

recognized as incidental to the business of banking have been limited to those
that are related to inherent banking business. In addition, though many banks
in Japan have provided banking services through the Internet, they have not
acted as Internet providers. Based on this precedent, the gateway service that
can be used for other purposes is not likely to be automatically regarded as
incidental business.

(d) Analysis
As discussed above, banks in the United States are able to provide gateway
services, while it is not necessarily clear in Japan if providing gateway
services is permissible for banks, especially where the gateway can be used
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for purposes other than dealing with electronic cash. The vagueness on this
issue in Japan may affect the development of electronic cash.
One of the serious concerns of consumers about electronic cash system is
malfunction. Consumers are less likely to accept electronic cash when they
are at risk due to a possible malfunction of the communication systems.
Some gateway service providers may not have sufficient funds to improve or
maintain their equipment. Consumers are also less likely to accept electronic
cash when they cannot recover damages in connection with some
malfunction. However, most gateway service providers will not have the
ability to pay the damages of huge amount. Banks will have to improve the
stability of the communication systems.

One of the easiest ways for the

banks to solve these problems directly is to provide the gateway service.
Thus, the legal situation in Japan discussed above may negatively affect the
development of electronic cash.
However, banks in Japan are able to provide gateway services with
consumers through their affiliates. There may not be a significant difference
with a service provided by an affiliate, so long as the affiliate business entities
have enough funds to improve and maintain their equipment and to purchase
insurance or to compensate for damages. Therefore, it is not appropriate to
overstate the limitations on banks in Japan.
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(4) Information Service
(a) In the United States
National banks have long been permitted to collect, transcribe, process,
analyze, and store "banking, financial, or related economic data" for their
customers as part of business ofbanking. 210
The OCC's principal opinion on this issue involved an application from the
Bank of America and Nations Bank. 211

The two banks engaged in the

development and distribution of home banking and financial management and
data processing services through a joint venture. 212
The OCC approved the activity, reasoning that national banks and their
subsidiaries might engage in data processing services on the conditions that,
1) the articles of organization and operating agreement specifically stated that
the subsidiary would engage only in activities that were legally permissible
for national banks, 2) the articles of organization and operating agreement
acknowledged that the banks had authority to veto or withdraw from the
subsidiary in the event that the subsidiary engaged in activities otherwise
impermissible for national banks, and 3) the articles of organization and
operating agreement provide that the banks, as partners of the LLC, would
not be liable for the debts of the other partners. 213 The OCC did not put any

210

Williams & Gillespie Jr., supra note 118, at 1305-1306.
OCC Interpretive Letter No. 677 ( 1995), 1995 OCC QJ LEXIS 356.
212 Id.
m Id.
211
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limitation on the contents of the data processing service. However, it cannot
be assumed that the OCC will permit all information services regardless of
the contents because they are permissible only as an incidental business of
banking.

Information that has no relationship to financial, banking or

economic data may not be the dominant information provided. However, it is
not necessarily clear how to decide what is dominant.
Apart from OCC rules, Regulation Y214 provides that providing data
processing and data transmission activities are permissible so long as total
annual revenue derived from the activities not related to financial, banking or
economic data does not exceed 30% of the company's total annual revenues
derived from data processing and data transmission activities.
Therefore, national banks, bank holding companies and their subsidiaries in
the United States are able to provide information services.

(b) In Japan
It is clear that the information services do not satisfy any of the

requirements of the Banking Law, Article 10, Paragraph 1. It is also clear that
these activities do not fall within the enumerated business of Article 10,
Paragraph 2. However, banks in Japan may provide services if the service is
necessary and useful to banking business because it is permissible as an
incidental business of banks.

214

12 C. F. R. 225.28 (b) (14), supra note 188.
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It is clear that banks in Japan can engage in information service, the
contents of which are indispensable to the issuance of electronic cash or other
banking business, just as banks can provide ATM cards to their customers.
However, information that is provided through banks' information services to
electronic cash users may not necessarily be indispensable or subordinate to
the electronic cash business or to other banking businesses. The information
will generally relate to financial data or investment information and not solely
to the electronic cash issuance business or other banking business.

The

information or data will likely not be essential for the electronic cash system
and users will likely be able to use the electronic cash without the information
or data.

Therefore, the relationship between electronic cash systems and

information or data that is provided by banks' information services is
different from the relationship between deposit systems and ATM cards. In
addition, banks in Japan have not provided information services to their
customers as a business.

Banks' affiliates have provided customers with

information or data as a consulting business. Therefore, it is unlikely that
such information services will be automatically permissible as an incidental
business of banks in Japan.

(c) Analysis
As discussed above, banks in the United States are able to provide
information services so long as they reside in the 30% profit safe harbor, or
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the non-financial, non-banking data does not dominate the service. On the
other hand, banks in Japan are not likely to be able to provide such
information services automatically.

This may affect the development of

electronic cash in Japan.
As discussed in Chapter _, one of the significant features of electronic
cash is that the user can store value in the form of electronic cash. However,
the user of electronic cash is not likely to store value in the form of electronic
cash when he or she is unable to earn interest, etc., from doing so.

To

encourage users to store value in the form of electronic cash, there must be
some ways to utilize the electronic cash in order to make an investment.
Information services are necessary and even essential when an investor makes
certain decisions. Therefore, information services are also essential for the
development of electronic cash.
However, banks in Japan are able to provide information services with
consumers through their affiliates. There may not be a significant difference
assuming the services are provided by an affiliate. Therefore, it may not be
useful to overstate this limitation on banks in Japan.
On the other hand, in the United States, there is a 30% safe harbor. The safe
harbor may provide a definite and useful guideline for banks. However, the
safe harbor may not necessarily work well in the near future because
information services may grow rapidly in size and because information service
may become a major source of banks' profit. In such cases, the structure in

72

Japan in which bank affiliates are engaged in information services may be
more suitable to the development of electronic cash.
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IV. Deposit Taking
(A) In the United States
In the United States, the Bank Act prohibits non-bank entities from
receiving "deposits."215

However, 12 U. S. C. §1813 216 defines the term

"deposit" as an unpaid balance of money or its equivalent received or held by
a bank or savings association in usual course of business. Therefore, even
though non-bank entities receive cash from the general public, the activities do
not constitute receiving "deposit." There is no other statute that prohibits nonbank entities from receiving cash from various individuals. Therefore, there is
no difficulty regarding the issue of taking of deposits, even when non-bank
entities issue electronic cash.

(B) In Japan
( 1) Introduction
In most classical and simple electronic cash systems, the issuers issue their
electronic cash directly to users and the users pay cash for the electronic cash
when they receive it.

Therefore, for such electronic cash systems, it is

important for the issuers to receive cash freely from the users.
The "Shussi no ukeire azukarikin oyobi kinritou no torisimarinikannsuru
horitsu" [The Law Concerning the Regulation of Receiving of Capital

215
216

12 U.S. C. §378 (a) (1) and (2) (1999).
12 U.S. C. §1813 (1999).
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Subscription, Deposits and Interest on Deposits) (hereinafter, the "Law on
Receiving Deposits") Law No. 195 of 1954, as amended, Article 2 provides:

1. No person, except those who are authorized under special
provisions of other laws to accept money deposits as a
business, shall accept money deposits as a business.
2. "Money deposits" as mentioned in the preceding paragraph
shall mean such acceptance of money from many and
unspecified persons as having an economic nature identical to
the acceptance of money on deposit, savings or time deposit
and borrowing, received in whatever form or manner of
any of these or other title. 217
Therefore, if receiving cash at the time of the issuance of electronic cash
constitutes "money deposits" within the meaning of the Law on Receiving
Deposits, Article 2, there may be serious problems for the development of
electronic cash because non-bank entities, which do not have authority to
receive deposits under other special statutes, cannot issue electronic cash.
There are two methods of avoiding the restrictions of the Law on Receiving
Deposits. One is to obtain the authority to receive "money deposits" under a

217

The original provisions are in Japanese and there is no official translation available. An
unofficial translation is provided by Eibun Hourei Sha, Inc., EHS LAW BULLETIN SERIES,
Vol. _, Law Concerning the Regulation of Receiving of Capital Subscription, Deposits and
Interest on Deposits, 2 ( 1995).
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special statute, and the other is to devise an electronic cash system that is not
held to accept "money deposits."
Banks in Japan are authorized to receive deposits under the Banking Law. 218
The long term and credit banks are authorized to receive deposits under the
Long Term and Credit Bank Law. 219 Credit associations, 220 credit unions221
and worker's banking institutions222 are also authorized to receive deposits
under specific statutes. Therefore, banks and these other traditional financial
institutions are not prohibited from issuing electronic cash under the Law on
Receiving Deposits, even though receiving cash for electronic cash constitutes
a receipt of "money deposits." Therefore, the Law on Receiving Deposits
does not bar the development of electronic cash issued by banks or such
traditional financial entities.
On the other hand, the Law on Receiving Deposits prohibits entities other
than banks or such traditional financial institutions from issuing electronic
cash when receiving cash for the electronic cash is deemed a "money deposit."
Therefore, it is important for such non-bank entities and for the development
of electronic cash issued by non-bank entities to avoid being held to have
accepted a "money deposit."
218

See the Banking Law, art. 10, para. 1, item 1, in Appendix_.
See the "choki sinyo ginkoho," [The Long Term and Credit Bank Law] Law No. 187 of 1952, as
amended, art. 6, para. 1, item 3.
220
See the "sinyo kink.oho," [The Credit Association Law] Law No. 238 of 1951, as amended, art.
53, para. 1, item 1.
221
See the "chushou kigyoutou kyoudou kumiaiho," [Medium and Small Enterprises etc.
Cooperation Association Law] Law No. 1949, as amended, art. 9-8, para. 1, item 3.
222
See the "roudou kink.oho," [The Worker's Banking Institution Law] No. 227 of 1953, as
219
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The Prepaid Card Research Committee of Department of Bank of Ministry
of Finance of Japan223 has interpreted the receipt of "money deposits" to mean
transactions that meet all four of the following.
(1) The depositors are made up of unspecified and various individuals,
etc., (the general public).
(2) There is an acceptance of cash.
(3) The repayment of principal of deposit is warranted. 224
(4) The transactions are conducted mainly for the benefit of the
depositors. 225
Therefore, if a non-bank, non-traditional financial institution entity, wishes
to issue electronic cash, it must devise an electronic cash system that avoids at
least one of the above four requirements.

(2) First Requirement
The electronic cash is, by its nature, designed to be used by the general
public. 226

Therefore, it is not easy to avoid the first requirement.

One

possible way to do so is to issue electronic cash only to specific

amended, art. 58, para. 1, item 1.
The Committee was organized at the time the Law Concerning Control of Prepaid Cards was
enacted. The Committee's opinions can be regarded as official pronouncements.
224
This requirement eliminates many financial commodities that do not have a warranty of
repayment equal to the amount of cash entrusted, such as in the case of ordinary fund trusts.
225
PREPAID CARD RESEARCH COMMITTEE OF THE DEPARTMENT OF BANKING, THE
MINISTRY OF FINANCE OF JAPAN, "MAEBARAISIKI SHOUHYOU NO KISEITOUNI
KANSURU HOURITSU NO GAIYO" [OUTLINE OF THE LAW CONCERNING
CONTROL, ETC., OF PREPAID CARDS], 31 (1989).
226
More precisely, there must be a number of depositors or the depositors must consist of
223
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intermediaries, avoiding collecting funds from the general public. This should
work as along as the intermediaries are limited in number.

If the

intermediaries are banks or other traditional financial institutions authorized to
receive deposits, these intermediaries can distribute the electronic cash and
receive cash from the general public, ("unspecified and various individuals,
etc.").
However, it is uncertain whether banks or other traditional financial
institutions would agree to act as intermediaries to distribute electronic cash
that other entities have developed. An issuer cannot enforce banks or other
traditional financial institutions to be intermediaries to distribute its electronic
cash, so long as Law Relating to Prohibition of Private Monopoly and
Methods of Preserving Fair Trade (Anti-Monopoly Law) with Concomitant
Orders and Regulations does not prohibit the banks from refusing to do so.
The Law is not likely to bar the mere refusal by banks or other financial
institutions in such case. 227
Banks and other traditional financial institutions may prefer to engage in the
distribution of electronic cash that they or their affiliates have issued for
several reasons. For example, they may want to control or improve the
security system for the electronic cash. They may want to distribute electronic

227

unspecified groups of people.
This issue of when the Law bars a refusal on the part of the banks is of great importance. A
mere refusal by a bank to accept electronic cash is unlikely to violate the Law because there are
so many banks in Japan and the refusal by a single bank would not necessarily eliminate the
possibility of the distribution of the electronic cash. However, more detailed discussion ofthis
issue is beyond the scope of this thesis.
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cash that maximizes their profits or use a system that better suits their own
hardware systems. They may want to distribute the electronic cash of the
issuer that is unlikely to become insolvent, so as not to impair their
creditworthiness. Therefore, even if an non-bank and non-affiliate issuer of
electronic cash succeed in having a bank or other traditional financial
institution to act as an intermediary, the issuer will have to disclose a great
deal of information to the bank or other traditional financial institution. The
information would cover issues such as the security system for the electronic
cash, plans for distribution of the electronic cash and the financial status of the
issuer.

In addition, the issuer will also have to convince the bank of the

advantage of their electronic cash system.
Banks and other traditional financial institutions are unlikely to receive
electronic cash as intermediaries, especially when they have already originally
developed their own electronic cash or when they have already adopted other
electronic cash systems because receiving new electronic cash may require
banks to improve or reform their systems and result in significant costs.
Therefore, non-bank and non-affiliate issuers may have to find those banks
and other traditional financial institutions that have not developed or adopted
specific electronic cash systems.
Therefore, this method for avoiding the first requirement of the statutory
prohibition is likely to be available only to a limited number of issuers such as
bank-affiliates. Other issuers who are able to assume certain risks of forgery

79

and provide a certain level of security, and who are powerful and enjoy a
reputation sufficient to attract a bank to its products may take this approach.
In addition, the issuers may have to be able to provide a certain amounts of

profit or advantage to the bank, in order to have the bank or other traditional
financial institution accept their electronic cash.

(3) Second Requirement
Electronic cash represents the obligation of an issuer or its affiliates to pay
cash to the person redeeming the electronic cash. Therefore, it is natural for
an issuer to sell its electronic cash at par value when it issues the electronic
cash. It may be possible for an issuer to receive tangible assets or hard assets,
if such substitutes are highly likely to be redeemable. For example, an issuer
takes certified checks, deposits, and so on. However, receiving these hard
assets will require the issuer to take deposits because such assets are easily
redeemable and receiving them is identical to receiving cash. It is not likely to
be held that the mere fact of receiving a substitute discharges the issuers from
this requirement.
Issuers may avoid the second requirement by lending electronic cash to
banks or other traditional financial institutions. In this scheme, the issuer
issues electronic cash to banks or other traditional financial institutions for
free or for a commission, which is not equivalent to the par value of electronic
cash and which is equivalent to a rental fee for the electronic cash. With the
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scheme, issuers can avoid receiving cash from the general public.
In such a scheme, banks or other traditional financial institutions distribute

the electronic cash as intermediaries. 228
However, as discussed previously, for most non-banks and non-affiliate
issuers, it is uncertain whether banks or other traditional financial institutions
would be willing to receive such electronic cash as intermediaries. Only bank
affiliates or other issuers who are able to assume a certain level of risk of
forfeiture, who are able to provide certain level of security, and who are
powerful and enjoy a reputation strong enough to attract banks to their
products may take advantage of this method of avoiding the acceptance of
deposits.
In addition, issuers are normally motivated to issue electronic cash because

they can take advantage of the funds received for the electronic cash between
the time the electronic cash is issued for value and the time it is redeemed.
This is known as the "float" and is common with traveler's check and other
monetary instruments.

Generally, issuers are also motivated to issue

electronic cash by escheat of electronic cash.

However, if issuers issue

electronic cash to banks or other traditional financial institutions for free or
only for a commission, the banks and other traditional financial institutions

228

It is theoretically possible for banks neither to assume the obligation of the issuer nor warrant
the payment under this scheme. However in this scheme, because the issuer does not receive all
of or enough of the funds to repay its obligation as to the electronic cash, no one would accept
the electronic cash without some guarantee of payment. Therefore, as a matter of practicality,
banks have to assume the obligation of the issuer, or at least warrant the repayment by the
issuer, so that the general public is able to rely on this type of electronic cash.
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will monopolize the profits from the float or escheat. Theoretically, it is
possible for an issuer to gain these profits, but as a practical matter, it is not
issuer but the bank acting as the intermediary that keeps the funds until the
electronic cash is redeemed. It will not easy for the issuer to know the amount
of profit earned from the float and escheat. In addition, it will not be easy for
issuers to have their electronic cash accepted by banks without promising to
let the banks receive a substantive part of the profits. It is highly likely that an
issuer will be able neither to take advantage of the funds nor receive the
substantive profits from the "float" and "escheat".
However, issuers have to make significant investments in the initial stages
of marketing and issuing electronic cash so that many customers will accept
their electronic cash. Because issuers of electronic cash have to maintain the
popularity of their electronic cash, even after the initial stages, issuers have to
assume the risk of forgery2 29 and have to continue to improve their security
systems. For these reasons, issuers will be reluctant to issue electronic cash if
they do not or unlikely to receive significant profits from issuance. Therefore,
this method may not be practical.

229

Of course, it is possible to allocate the risk of forgery to the consumer in the contract with the
consumer. However, practically, consumers are not likely to accept electronic cash if they have
to assume the risk of forgery in the electronic cash system. In addition, courts are unlikely to
permit such allocation when the security system of the electronic cash is solely under control of
the issuer.
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(4) Third Requirement
Easy and reliable redemption of electronic cash is of great importance for
the development of electronic cash because people are not likely to regard
electronic cash as a cash substitute if the electronic cash is not redeemable or
is not easily redeemable.
One way to avoid the third requirement is to bar the redemption of
electronic cash. However, this would clearly reduce the willingness of the
general public to accept the electronic cash. Normally, the general public will
not want to keep large amount of the electronic cash for a long time unless
they can earn interest for the amount of the electronic cash they hold.
Therefore, it is important for users that they can redeem the electronic cash. A
prohibition on redemption would clearly affect the needs of the users and
would surely negatively affect their willingness of users to use the electronic
cash.
Another way to avoid this requirement is to charge a commission when
consumers redeem the electronic cash so that the amount of cash paid is
smaller than that originalJy received for the electronic cash. Under such a
scheme, there would be no "warranty of repayment of principal."
Whether the existence of a commission would exclude an issuer from being
held to take deposits is not certain. Authorities in Japan have never addressed
the issue. Whether or not the existence of a commission would excuse an
issuer may be a question of fact. It might not succeed if the commission were
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nominal. However, it is not practical for an issuer to charge a significant
amount of commission because the commission would likely deter the
acceptance of electronic cash by general public. The deterrence is most likely
to occur when the par value of redeemed electronic cash is relatively small.
Because most of electronic cash systems now being developed are designed
for retail transactions, redemption is not likely to be large in amount,
therefore, most issuers of electronic cash would be reluctant to try such a
scheme.
The most advantageous aspect of this method, however, is that it is
available for any issuer, regardless of its financial status or other factors. In
addition, the commission would not be burdensome for the consumer if they
did not feel it necessary to redeem the electronic cash. If consumers found it
beneficial to keep electronic cash, for example, by receiving interest on the
amount of the electronic cash in an account, consumers would not necessarily
need to redeem the electronic cash.

In such case, the existence of a

commission may not be a serious problem.

It also may not be a serious

problem if the users were able to invest the electronic cash and receive the
profits and principal in electronic cash or cash. The demand for exchanging
electronic cash into cash is partly or mainly based on the fact that the holders
cannot earn a profit from the electronic cash during the period their funds are
held. There may be little demand to exchange the electronic cash into cash if
some kind of interest can be earned. There would be no limit as to the kind of
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investment so long as the holder was able to earn a profit from it, including
investments in securities, bonds, loans, financial commodities, real property,
commodities, tangible assets, other electronic cash and so forth. The demand
for redemption of the electronic cash would diminish in proportion to the
extent holders of electronic cash could freely invest and earn profits from it.
It is unlikely that issuers will attempt to use this method when the electronic

cash is designed solely for retail transactions, and no interest or investment is
available. On the other hand, it is unlikely to be burdensome when users can
invest the electronic cash because the users would not have to redeem the
electronic cash quickly.

(5) Fourth Requirement
People purchase electronic cash to take advantage of the payment function
of electronic cash, to send funds to distant places and so on. Therefore, issuing
electronic cash is done mainly to benefit consumers. Therefore, there is no
way to avoid the fourth requirement.

(6) Analysis
As discussed above, in Japan, the methods for avoiding the receipt of a
"money deposit" have various advantages and disadvantages. As a rule, it is
easy for bank-affiliate issuers or limited issuers to avoid "money deposits"
through the first requirement. It is also easy for bank affiliates issuers to avoid
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the second requirement. However, non-bank issuers may find it more difficult
to avoid the first and second requirements. Practically, they may have to make
use of the third requirement. However, this is not necessarily the most
practical means of avoiding the statute.
Therefore, as far as the Law on Receiving Deposits is concerned, the legal
environment is not favorable for non-bank issuers, especially for issuers that
are not bank affiliates.

This environment may bar the development of

electronic cash because, historically, most developments of electronic cash are
accomplished by non-bank issuers. In comparison with the legal environment
in the United States, the legal environment in Japan on this point is clearly less
favorable for the development of electronic cash.
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V. Issues Arising from Deposit Insurance
(A) Introduction
In typical, simple electronic cash systems, consumers pay cash to the issuer

of electronic cash when they purchase electronic cash, then redeem the value
they paid by making payments with the electronic cash. The situation is much
like the case of a person depositing cash and withdrawing it later. If funds
underlying the electronic cash constitute "deposits" and are subject to deposit
insurance, consumers may easily accept the electronic cash because their
redemption is warranted up to a certain amount. On the other hand, if funds
underlying the electronic cash are subject to deposit insurance, the existence
of the obligation to pay a premium for the deposit insurance may be a burden
for some issuers and hinder the development of electronic cash.
Therefore, the existence of deposit insurance may affect the development of
electronic cash either positively or negatively.

Some may regard deposit

insurance as necessary and useful for marketing the electronic cash, and legal
conditions that require deposit insurance as more favorable to the development
of electronic cash.

Others may regard deposit insurance as hindering the

development of electronic cash, and legal conditions that require deposit
insurance as less favorable to the development of electronic cash. However,
neither argument is necessarily correct. The positive and negative effects will
depend on whether or not the issuer is strong enough to handle the premiums
and whether or not such issuer regards the insurance positively.
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Truly

favorable legal conditions vis-a-vis the development of electronic cash are
those that provide issuers who are not able to pay the premium with some kind
of exemption, allowing issuers to construct their strategies flexibly and
without too many restrictions and that provide issuers who are willing to pay
the premium and take advantage of the benefit of deposit insurance with
eligibility for it.

(B) In the United States
In the United States, in order for the funds underlying electronic cash to

constitute deposits and to be subject to deposit insurance, the funds must
satisfy the requirement of 12 U.S. C. §1813 (1). Subsections (1) and (3) are
relevant to this question. 230 To qualify as a "deposit" under 12 U.S. C. §1813
(1) (1), the funds must represent:

1) an unpaid balance of money or its equivalent received or held by an
institution;
2) in the usual course of business; and
3) either (a) the institution must have given or be obligated to give
credit to a commercial, checking, savings, time, or thrift account, or
(b) the funds must be held for a special or specific purpose. 231

230

231

See Federal Deposit Insurance Corporation, General Counsel's Opinion No. 8: Stored-Value
Cards, 61 Fed. Reg. 40490, 40491 (1996).
Id.
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To qualify as a "deposit" under 12 U. S. C. § 1813 (I) (3), the funds must be:
1) an unpaid balance of money or its equivalent received or held by an
institution;
2) in the usual course of business; and
3) for a special or specific purpose. 232
Applying these standards, the Federal Deposit Insurance Corporation,
(hereinafter, the "FDIC"), divided stored-value systems into four types. 233 The
first two are the Bank Primary-Customer Account Systems 234 and Bank
Primary-Reserve Systems 235 . In both systems, electronic value is created by
the banks themselves and distributed to customers.
The remaining two are Bank Secondary-Advance Systems, 236 and Bank
Secondary-Pre-Acquisition Systems. 237 The FDIC then determined the
following.
a) The funds in Bank Primary-Customer Account System would appear to be

232

Id. at 40492.
Id. at 40490.
234
This system is one in which the funds underlying the stored-value card remain in a customer's
account until the value is transferred to a merchant or other third party, who in turn collects the
funds from the customer's bank. See id.
235
This system is one in which the funds are withdrawn from a customer's account, (or paid
directly by the customer), as value is downloaded onto a card, and paid into a reserve or general
liability account held at the institution in order to make payments to merchants and other payees
as they make their claims for payments. See id.
236
The Bank Secondary System is a system in which the electronic value is created by a third party
and the funds underlying the electronic value are ultimately held by such third party. The Bank
Secondary-Advance System is one in which the electronic value is provided to the institution in
order to make such amounts available for its customers. As customers exchange funds for
electronic value, the funds are held for a short period of time and then forwarded to the third
party making a claim for repayment. See id.
237
The Bank Secondary System is one in which the depository institution will exchange its own
funds for electronic value from a third party and in tum exchange electronic value for funds
with its customers. See id.
233
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deposits under 12 U.S. C. §1813 (1) (1) because the depository institution
holds the funds to pay merchants 238 and the funds remain credited to the
customer's account until claims on such funds are made by payees. 239
b) The funds in Bank Primary-Reserve Systems are as a rule neither deposits
under 12 U.S. C. §1813 (1) (1) nor 12 U.S. C. §1813 (1) (3) because there
does not appear to be an obligation to credit the funds to a commercial,
checking, savings, time, or thrift account, 240 and because a customer who
transfers funds to an institution, (a bank), in exchange for electronic value
may engage in any of a number of unrelated transactions. 241 However the
funds are deposits under 12 U.S. C. §1813 (1) (3) if the ultimate payee is
the only, specific party because in such case the funds are considered to be
held for a specific purpose. 242
c) The funds in Bank Secondary-Advance Systems are deposits under 12 U.
S. C. §1813 (1) (3) because the institution, (the bank), for a time period
prior to the transfer to the issuer would hold the funds, and the funds prior
to being transferred to the issuers in the Systems are linked to a specific
transaction. Moreover, the funds are indistinguishable from the traveler's
check case in which the FDIC staff has long held that the proceeds from
such sales are deposits while held by an institution. 243

238

See id. at 40491.
See id. at 40492.
240 Id.
241
See id. at 40493.
242
See id.
243
See id.
239
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d) The funds in Bank Secondary-Pre-Acquisition Systems are neither
deposits under 12 U. S. C. §1813 (1) (1) nor 12 U. S. C. §1813 (1) (3)
because the funds are received or held by a third party, not the depository
institution. 244
Therefore, in Bank Primary-Customer Account Systems, issuer banks have
the burden of deposit insurance. However these systems may enjoy ready
acceptance by the general public for the reason that they are protected by the
deposit insurance. In Bank Secondary-Advance Systems, banks, not issuers,
incur the burden of deposit insurance while the banks keep the funds.
Therefore, the Systems indirectly incur the burden of deposit insurance
through a low interest rate. Issuers may avoid this burden by withdrawing the
funds from banks and investing the funds in financial commodities. 245 The
strategy used by the issuer will determine whether or not the issuer will incur
the burden of an insurance premium and the degree of acceptance by general
public. In Bank Primary-Reserve Systems, it is possible for issuers to avoid
the burden of deposit insurance by putting no limit on the use of the electronic
cash so that the final payee of the funds is not limited to a single entity. Thus,
the issuers' strategy will determine whether or not they will pay a premium
and the degree of acceptance by the general public. Bank Secondary-Pre-

244

Id.

245

Of course, laws regarding "monetary transmitters" often require issuers to keep and invest these
funds securely in insured deposits or readily marketable securities. Therefore, if the issuer is
required to deposit a certain portion of the funds in depository institutions under such laws, the
systems still may suffer from the burden of deposit insurance.
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Acquisition Systems avoiding the burden of deposit insurance, however,
cannot enjoy ready acceptance by the general public for the reason that their
funds will not be covered by deposit insurance.

(C) In Japan
( 1) Introduction
There is a deposit insurance system in Japan. However, there is a material
difference as to fundamental points, such as purpose of the system, historical
role of the system and the general public's sensitivity regarding deposit
insurance when purchasing financial commodities.
It is important to know the circumstances and history of deposit insurance.

In Japan, for more than 30 years prior to the 1990's, there were few instances
of bank failures.

Therefore, most depositors might not be aware of the

existence of deposit insurance. Or at least they might not be sensitive as to
whether or not a bank product is covered by deposit insurance. Therefore,
banks used to feel the existence of the deposit insurance system was a burden
when they marketed their products because the existence of deposit insurance
for bank products did not necessarily help them to promote their products.
Even today, it is rare that banks in Japan include information as to whether a
financial commodity is covered by deposit insurance when the banks advertise
their financial commodities. In the 1990's, the general public in Japan began
to experience bank failures and people began to become sensitive to the

92

existence of deposit insurance. However, the government of Japan declared
that a pay-out system would not be exercised until March of 2001.

In

addition, the government uses funds to support insolvent financial institutions
to make repayments to depositors, including payments of interest, without
reference to the deposit insurance system.

Therefore, there may not be a

significant change in the thinking of the Japanese on this subject even now. It
is important to consider the above when discussing the effect of deposit
insurance on the development of electronic cash in Japan.
In addition, the scope and purpose of the deposit insurance in Japan is not

identical to the scope and purpose in the United States. Because the Deposit
Insurance Law in Japan has a provision that excludes foreign currency
deposits from deposit insurance, 246 the purpose of the Law has been
interpreted to protect mainly unsophisticated depositors.

Because foreign

currency deposits have currency risks, depositors understand that they may not
always receive back the original amount deposited, as measured in yen. Of
course the risk of non-repayment by an insolvent depository institution is
different from currency risk.

However, they have the common feature of

inflicting a loss on the depositor.

The depositors of foreign currency are

regarded as sophisticated depositors because they are willing to take currency

246

The Deposit Insurance Law Article 54, Paragraph 1, provides that the amount of proceeds for
the depositors of financial institution failed one time shall be the amount (if one has more than
one deposit, the total amount) of claim related to deposit etc. (except for foreign currency
deposit and deposits specified by cabinet order, same in Article 58) one has in the financial
institution of insurance accident at the date when the accident occurs.
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risks, and therefore, the Law regards it unnecessary to protect them.
From this point of view, the Law's purpose is interpreted to protect mainly
unsophisticated depositors, and the Law is interpreted to limit the scope of
financial products covered by the deposit insurance in Japan.

(2) Requirements of Deposit Insurance
The Deposit Insurance Corporation of Japan, (hereinafter, the "DIC"), has
apparently never issued an opinion as to the eligibility of insurance for funds
underlying electronic cash. Therefore, the question of eligibility for deposit
insurance in Japan is not necessarily clear.
In Japan, in order for the funds underlying electronic cash to be eligible for
deposit insurance, the funds must satisfy the requirements of Article 49,
Paragraph 1, of the Deposit Insurance Law.
Article 49, Paragraph 1, requires that:
1) the funds constitute a deposit etc;
2) the funds are owed by financial institutions;
3) the funds are limited to a certain amount of money; and
4) financial institution handles the deposit in the course of business
or project.
Article 54, Paragraph 1, of the Deposit Insurance Law defines the amount of
proceeds of the insurance. The requirements of Article 54, Paragraph 1, are
that:
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1) the creditors must be depositors of a financial institution to
which an insurance accident occurs;
2) the creditors must have deposits, etc., (except for foreign
currency deposit and deposits specified by a cabinet order), at the
time of the insurance accident; and
3) the amount of the proceeds of the insurance is to be the amount
of the principal in the deposit.
The requirements that are relevant to the eligibility of the funds underlying
electronic cash are the first and second requirements of Article 49, Paragraph
1, and the third requirement of Article 54, Paragraph 1.

(a) Requirements of Article 49, Paragraph 1
The Deposit Insurance Law, Article 2, Paragraph 1, defines the term
"financial institution" as any of five types; banks as defined in Article 2,
Paragraph 1, of the Banking Law, long term and credit banks as defined in
the Long Term and Credit Bank Law, credit associations, credit unions and
worker's banking institutions. The funds entrusted to institutions other
than these are not eligible for deposit insurance in Japan, even though the
general public trust their hard assets.

Therefore, the funds underlying

electronic cash issued by institutions other than these "financial
institutions" would not be eligible for the deposit insurance, though
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consumers pay cash to issuer of the electronic cash when they purchase the
electronic cash.

(b) Combined Effect of Article 49 and Article 54
The Deposit Insurance Law, Article 2, Paragraph 2, defines the term
"deposit, etc.," in connection with the first requirement of Article 49,
Paragraph 1, and the third requirement of Article 54, Paragraph 1. The four
types of "deposit, etc.," recognized are "deposits," "installment savings,"
"installments defined in the Banking Law, Article 2, Paragraph 1," and
"moneys received based on a trust contract that constitutes a fund trust,
(including a loan trust), with the warranty of the capital in accordance with
the Trusting Business Law, Article 9." An important question relates to the
meaning of the word "deposit" of Article 2, Paragraph 2, Item 1, as it
relates to electronic cash.
There is no general statutory guideline that gives us useful advice in
determining whether or not a financial commodity is equivalent to a
"deposit." However, the Enforcement Regulations of the Deposit Insurance
Law make it clear that some financial products are excluded. The DIC has
provided decisions or explanations as to the eligibility of some kinds of
financial commodities, and these regulations, decisions and explanations
suggest important factors for dealing with this question.
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As discussed above, the Deposit Insurance Law does not make foreign
currency deposits eligible for insurance. The deposit insurance system's
main purpose is to protect depositors who deposit their savings expecting
to receive repayment of the original amount of the deposit. According to
the DIC, because foreign currency deposits involve currency exchange
risks, 247 and depositors are aware that they may not be able to receive the
same value they deposited, it is not necessary to protect them with deposit
msurance.

The sophistication of the depositor and the expectation of

repayment of the amount originally deposited appear to be factors related
to eligibility for deposit insurance.
Article 6, Paragraph 1, of the Regulation also excludes bearer deposits.
The peculiarity of such deposit is that it can be negotiated to a third party
and it is difficult to determine the identity of the depositor. Therefore,
negotiability to third persons, difficulty in identifying the depositors and
anonymity of users may also be keys in determining the eligibility for
deposit insurance.
Article 6, Paragraph 1, of the Regulation also excludes deposits of the
national government, local public bodies, municipal treasuries, public
corporations, enterprise corporations, other corporations having special
status, the Bank of Japan and other financial institutions. According to the
DIC, because the purpose of the deposit insurance system is to protect the
247

See Deposit Insurance Corporation of Japan, Deposit Insurance Corporation of Japan Homepage
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general public, there is no necessity to protect the national government,
local public bodies, municipal treasuries, public corporations, enterprise
corporations, other corporations having special status, the Bank of Japan or
other financial institutions. 248 Therefore, whether depositors are members
of the general public or public bodies and whether depositors need
protection under the deposit insurance system appear to be further factors
in determining eligibility.
Article 6, Paragraph 1, of the Regulations also excludes the depositors
who use fictitious names for account registration. According to the DIC,
because the purpose of the deposit insurance system is to protect ordinary
depositors, there is no necessity to protect unnamed depositors. Therefore,
the purpose of the users of the deposit is also an element in understanding
the scope of Japan's deposit insurance system.
The Article 2, Paragraph 2, Item 4, of the Deposit Insurance Law
generally excludes fund trusts from the definition of "deposits," but
includes fund trusts with warranties of repayment of the principal in the
definition of "deposits." According to the DIC, because such fund trusts
are similar to ordinary deposits in terms of warranty of repayment of
principal and such fund trusts should be treated as "deposits."249
Therefore, whether or not the financial commodities contain warranties of

248
249

(visited Dec. 22, 1999), <http://www.dic.go.jp/> at <http://www.dic.go.jp/qa/qal3.html>.
Id.
Id. at <http://www.dic.go.jp/qa/qal5.html>.
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repayment of the principal is another factor in understanding the scope of
Japan's deposit insurance system.

(3) Analysis
As discussed above, factors in determining eligibility for deposit insurance
would appear to include, 1) whether the repayment of principal is warranted or
not, 2) the expectation of repayment of the original principal on the part of
depositors, 3) the difficulty in determining the identity of the depositors, 4) the
type of user of the deposit, 5) the purposes of users, 6) whether the depositors
are members of the general public or public agencies and 7) whether
depositors need protection under deposit insurance system. Because the DIC
has not yet suggested priorities for the above factors, all of them should be
considered when deciding whether deposit insurance will cover the funds
underlying electronic cash in Japan.
How the electronic cash relates to the first and second factors above will
depend on the electronic cash system. Some electronic cash systems may not
allow an exchange of electronic cash into cash. Some electronic cash system
may impose a commission on the exchange. Under such conditions, users will
not expect to receive repayment of the total amount of the original principal.
These factors may affect electronic cash's eligibility for deposit insurance
negatively.
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How the electronic cash relates to the third factor will depend on the
structure of the electronic cash system. This factor is especially important
when we consider the eligibility of Bank Primary-Reserve Systems for
msurance. The situation with the funds in the System held in the account
reserved for unknown electronic cash holders is similar to the situation of
funds that are held by financial institutions for bearer deposits. As a rule, the
more easily negotiable the electronic cash is, the less likely an issuer of
electronic cash can determine the identity of holders of the electronic cash and
the amount of product each holds. However, because electronic technology
may provide effective ways to determine the identities of holders of electronic
cash and the amount of the product held, it is necessary to take into
consideration the electronic technology.
In some electronic cash systems, an issuer maintains a central database that

is accessed each time that a transaction occurs. In other systems, each unit of
electronic cash has a unique character and this unique character makes it
possible to tell who is the holder of the electronic cash. 250
As to fourth and sixth factor, it is unlikely that the main users would be
limited to investors, enterprises or public agencies. Most of electronic cash
systems currently available are designed to be used in retail transactions by

250

In e-cash system, a digital coin is actually a unique serial number that is associated with a
specific amount or denomination of monetary value. The user's computer generates a set of
random serial numbers with associated values in convenient denominations, and the numbers
are encrypted and communicated electronically to the bank for validation. See Task Force on
Stored-Value Cards, supra note 34, at 660.
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ordinary people. This factor favors the eligibility for deposit insurance.
As to the fifth factor, the main purpose of users of electronic cash will be to
make payment at shops, through the Internet or through other network
systems. If general public keeps electronic cash for a very limited period and
uses it quickly it will more likely be seen as a payment device rather than a
deposit of cash. Mr. Tomohisa Tabuchi, a Japanese lawyer, stresses these
points and insists that the funds underlying stored-value251 are not eligible for
the deposit insurance. 252 This argument may be legitimate at this stage of
development of electronic cash, when users of electronic cash tend to hold it
for a very limited period of time.
However, as discussed in the Introduction, electronic cash may substitute
for all the functions of cash. If electronic cash becomes highly developed,
people may hold it not only for payment but also for earning interest. If the
electronic cash is highly developed, people may loan the electronic cash itself
and receive interest on the loan. At such stages of development of electronic
cash, electronic cash may need the protection of deposit insurance.

In

addition, the general public will surely prefer secured electronic cash to
uninsured electronic cash, even though they keep the electronic cash for short
period of time. People may expect that their cash is protected by the deposit

251

252

Mr. Tomohisa Tabuchi's argument applies to the stored-value loaded on stored-value cards, not
to electronic cash generally.
Tomohisa Tabuchi, Kadogata Densirnanee ni Kansuru Genkou Kinyuhoujyou no Mondaiten
[Issues Concerning the Card-Types Electronic Money under Present Financial Statutes], in
KINYU TORIHIKI SAISENTAN [THE LATEST FINANCIAL TRANSACTIONS] ( 1996).
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insurance system in the case of banks issuing the electronic cash. Therefore,
the purpose of the users of electronic cash may both negatively and positively
affect this issue. If the electronic cash is one that tends to be kept by users for
a limited period of time before they use it at stores, etc., and is issued by nonbank entities, people may simply feel that they have purchased a payment
device rather than that they have deposited cash, and this may negatively
affect the eligibility of electronic cash for deposit insurance. However, if the
electronic cash is issued by banks or is a type that the users tend to keep for
longer periods of time, this may positively affect the eligibility of electronic
cash for deposit insurance.
As to the seventh factor above, because users of electronic cash are mostly
ordinary buyers, there may be a significant need to protect them. It can be
argued that such users expect that they will be able to use the full amount of
the electronic cash.

Therefore, this factor would positively affect the

eligibility of an electronic cash system for deposit insurance.
Based on the above, the following conclusions can be drawn.
a) The funds in Bank Primary-Customer Account Systems may be
eligible for deposit insurance if the system warrants the redemption of
the original amount of the electronic cash, the users expect to receive
such repayment, the main users are members of the general public and
the users hold the electronic cash not solely to make payments.
b) The funds in Bank Primary-Reserve Systems may be eligible for
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deposit insurance if the system warrants the redemption of the original
amount of the electronic cash, the users expect to receive such
repayment, the main users are members of the general public and the
users hold the electronic cash not solely to make payments. This is
because the issuers are able to identify the holders of the electronic
cash, although the situation is otherwise similar to that of a bearer
deposit. The system must be one that allows the issuers to identify
holders of electronic cash.
c) The funds in Bank Secondary-Advance Systems may be eligible for
insurance only during the period prior to the transfer of the funds to
the issuers, if the system warrants the redemption of the original
amount of the electronic cash, users expect to receive such
repayment, the main users are members of the general public and the
users hold the electronic cash not solely to make payments. This is
because the funds are held by a "financial institution" for such period
of time. However, it should be pointed out that the funds are eligible
only indirectly because the depositors for such period of time are the
issuers of electronic cash, not the electronic cash holders.
d) The funds in Bank Secondary-Pre-Acquisition Systems are not eligible
for deposit insurance because the funds are not held by a "financial
institution."
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(D) Analysis
As discussed above, in the United States as well as in Japan, funds
underlying Bank Primary-Customer Account System may be eligible for
deposit insurance. 253 The funds in Bank Primary-Reserve System may be
eligible under certain limited conditions. 254 Bank-Secondary-Pre-Acquisition
Systems are generally not eligible for deposit insurance. 255 The funds in Bank
Secondary-Advance Systems may be eligible for deposit insurance as long as
a bank holds the funds in both the United States and Japan. 256
Therefore, there seems to be no significant difference between the two
countries as to the eligibility of funds underlying electronic cash for deposit
insurance. However, there may be differences between two countries because
of the different extent of the effects of the absence of deposit insurance on the
willingness of the general public to accept electronic cash. Both "financial
institutions" and non-bank issuers may be inclined to avoid the burden of
deposit insurance in Japan.
In the United States, eligibility for insurance for funds in each four types of

systems is fixed and there is no way to change the status other than by a
modification of the type of system itself.

However, in Japan, it may be

possible to change the insurance status without changing the type of system.

253

See the text on page
See the text on page
255
See the text on page
256
See the text on page
254

117 of Chapter V (B), and the text on page 132 of Chapter V (C) (3).
118 of Chapter V (B), and the text on page 132 of Chapter V(C) (3).
118 of Chapter V(B), and the text on page 133 of Chapter V(C) (3).
117 of Chapter V (B), and the text on page 132 - 133 of Chapter V(C) (3).
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It is important for the development of electronic cash that issuers of electronic

cash have more options to change the status of eligibility for deposit insurance
of electronic cash because this would allow issuers to design the scheme for
electronic cash more flexibly.

Therefore, the issue is whether or not it is

possible to change the status of eligibility of electronic cash system without
putting severe restrictions on the scheme in Japan.
One of the options of the issuer is to prohibit the exchange of electronic
cash for cash or to charge a commission on such exchange because either
would deny the warranty of redemption of the original amount of the
electronic cash. A prohibition on the exchange itself would clearly affect the
development of electronic cash negatively because it is unlikely that the
general public would accept such an electronic cash system. A commissions
might not affect the development of electronic cash negatively if the amount
of commission were nominal or if users of the electronic cash do not feel
strong need to exchange the electronic cash for cash. However, it might still
affect the attitude of the user, and people may not accept such electronic cash
easily.
The second option of issuers is to market their electronic cash only to a
small number of sophisticated enterprises. However, this strategy also clearly
affects the development of electronic cash negatively because it would prevent
wide use of the system.
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The third option for issuers is to provide an electronic cash system in which
the issuer cannot determine the identity of the holder of electronic cash or the
amounts held. This option would be impossible for electronic cash systems in
which the issuer now identifies, or needs to identify the holder of electronic
cash and the amount held.
Therefore, in Japan, there are several practical ways to escape the burden of
deposit insurance, although each presents certain disadvantages.

In

comparison to the legal conditions in the United States, however, which
allows only a choice between the types of systems to be used, the legal
conditions in Japan are slightly more favorable vis-a-vis the development of
electronic cash in allowing more options.
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VI. Issues Arising from the Law Controlling Paper Currency Resembling
Securities
(A) In the United States
In the United States, 31 U.S. C. § 5103, defines the term "legal tender." 257

According to this provision, electronic cash is not legal tender because it is not
a United States coin or currency, such as Federal reserve notes or the
circulating notes of the federal reserve banks and national banks. No statute
prohibits the issuance of payment instruments in the United States. Therefore,
in the United States, issuance of electronic cash is not barred and issuers may
freely issue electronic cash.

(B) In Japan
In Japan, the Law Controlling Paper Currency Resembling Securities

258

authorizes the competent Cabinet Minister to prohibit the issuance and
circulation of securities that bears a resemblance to currency.

The statute

simply provides that the Minister may prohibit the issuance and circulation
when such security is issued to a large number of people. This means that it is
always possible for the Minister to prohibit the issuance or circulation of
electronic cash after the start of the electronic cash business, regardless of how

257

258

31 U. S. C. § 5103 ( 1999). This provision provides that United States coins and currency,
(including Federal reserve notes and circulating notes of the Federal reserve banks and national
banks), are legal tender for all debts, public charges, taxes, and dues. Foreign gold or silver
coins are not legal tender for debts.
"The Shihei ruiji shouken torisimarihou" [the Law Controlling Paper Currency Resembling
Securities] Law No. 51 of 1906, See Appendix II.
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much an issuer has invested in developing the electronic cash system.
Therefore, promising issuers may hesitate to invest their funds in marketing an
electronic cash system without a definite standard on this question. The statute
has the potential of barring the development of electronic cash.
The statute does not impose obligation to prohibit the issuance and
circulation of security or instrument even when he or she finds the security or
instrument bear a resemblance to currency. However, it gives the Minister
discretion as to determination of whether he or she prohibits the issuance and
circulation of such a security or instrument. Therefore, an issuer cannot be
sure under what standard the Minister would execute his or her authority to
prohibit the issuance of electronic cash after finding the electronic cash bears a
resemblance to currency. An issuer cannot be sure if and when the Minister is
likely to prohibit the issuance and circulation of the security either. Therefore,
promising issuers may hesitate to invest their funds to market their electronic
cash under such condition without definite standard.
As to the former issue, the Ministry of Finance of Japan has stated the
following: 259
"Generally speaking, currency, (bills), has the following elements,
1) everyone can take advantage of the currency, 2) for anything, 3)

259

PREPAID CARD RESEARCH COMMITTEE OF THE DEPARTMENT OF BANKING, THE
MINISTRY OF FINANCE OF JAPAN, supra note 225, at 28. The Committee was organized
within the Ministry of Finance of Japan as an unofficial group at the time of the enactment of
the Law Concerning Control, etc., of Prepaid Cards. However, its opinions are generally
thought to reflect the official opinion of the Ministry.
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with anyone as a means of payment or settlement. Therefore, if a
security lacks one of these three elements, the security would not
be deemed to bear a resemblance to currency... "
The Committee stated as to the first element that cards, (that identify their
users), that could not be negotiated between users and the non-negotiable
payment system supported by some means of identification such as personal
identification number, did not bear a resemblance to currency. 260

The

Committee added as to the second element that a prepaid card that could not
be used generally to the extent that covered substantial parts of a family
budget, did not bear a resemblance to currency, and therefore, the Minister
would not exercise its power to prohibit issuance. 261 The Committee further
stated as to the third element that a card that could be used only in one shop,
one building or one facility did not bear a resemblance to currency. 262
According to these standards, whether or not an electronic cash system will
escape the prohibition under the Law depends on the electronic cash system.
One way to avoid the prohibition as to the first element is to prohibit
negotiation of electronic cash between users. However, this would mean that
the electronic cash could not be used as settlement or payment between users.
Another way to avoid the first element is to limit the persons who can use
specific electronic cash by means of identification. However, this would mean

260
261
262

Id. at 29.
Id. at 28.
Id.
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that the electronic cash could not be negotiated between users and could be
used only one time. One way to avoid the second element is to put a limit on
the goods or services for which the electronic cash can be exchanged.
However, this clearly reduces the handiness of the electronic cash and the
willingness of people to accept the electronic cash. One way to avoid the third
element is to put a strict limit on the places or shops at which the electronic
cash could be used.

However, such electronic cash may not be able to

substitute for all of the functions of cash, and users may not regard it as a good
substitute.
As is clear from the above discussion, there is no way to avoid this problem
other than to place considerably strict limits on the places or shops at which
the electronic cash can be used.

However, all of the above methods for

avoiding this problem will adversely affect to some extent the ability of
electronic cash to act as a cash substitute.

Because the fully developed

electronic cash tend to be of the Open-System Type as discussed in Chapter
II , it is normally negotiable and can be used in many shops to purchase many
kinds of commodities. Therefore, the issuers of electronic cash in Japan will
have to look to the discretion of the Minister not to prohibit the issuance and
circulation of electronic cash.
The Committee has stated ·that the Minister would not necessarily exercise his
or her power to prohibit the issuance and circulation of securities when finding
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that prepaid cards bore a resemblance to currency. 263 It further stated that the
purpose of the statute was to protect the authority to issue currency by the
government and to protect the single currency system, 264 and that so long as
the existence of electronic cash did not inhibit this exclusive power to issue
currency, the Minister was not likely to prohibit the issuance and circulation of
the electronic cash. Under these circumstances, there is no difference between
prepaid cards and electronic cash. Therefore, it is possible for an issuer of
electronic cash to avoid a prohibition by the Minister, even if its electronic
cash meets all of the elements of currency described above.
Relying on the discretion of the Minister, however, provides little comfort
for issuers.

It will be necessary to consult with the Minister before any

issuance of electronic cash. However, it is doubtful whether such a
consultative process will be able to keep up with rapid development of new
technology relating to electronic cash. There is no guaranty that the Minister
will response effectively, rapidly and positively.
There is another and probably more serious problem in this connection. The
statute allows the Minister to exercise his or her power to prohibit the issuance
and circulation after the issuance of electronic cash has commenced.

An

issuer will have to contact the Minister even after the issuance of electronic
cash has begun any time there is a change, even if minor, because otherwise,

263
64
2

Id. at 29.
Id. at 27-28.
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the Minister may suddenly exercise the power to prohibit the electronic cash.
There is no guaranty that the Minister would not so exercise his or her power
after the fact.

(C) Analysis
In Japan, the issuers of electronic cash may have to rely on the discretion of
the Minister as a matter of fact when the ways to avoid resemblance to
currency are not so practical. However, it is not easy to predict whether or not
the Minister will exercise his or her power to prohibit the issuance and
circulation of electronic cash.

Because the initial costs of marketing an

electronic cash system are significant, the issuers of electronic cash will be
reluctant to issue electronic cash and to develop their electronic cash systems
under such circumstances. A legal regime like this is clearly unfavorable,
compared with a legal system in which there are no risks such as those
presented by the Law Controlling Paper Currency Resembling Securities. It is
clear that the existence of the Law will hinder the development of electronic
cash unless a clear standard is developed.
The Law was enacted in 1906 to establish and secure a single currency
system. However, today, the single currency system is fully established and
the economic and technological circumstances regarding the Japanese
currency have greatly changed. It is urgently necessary for Japan lawmakers
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to revise the statute or to establish objective standards for the exercise of the
discretion granted to the Minister under the Law.
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VII. Conclusion
As discussed in Chapter _, the existence of the Law Controlling Paper
Currency Resembling Securities places a severe restriction on the issuance and
circulation of electronic cash. Therefore, the legal conditions in Japan are in
general clearly less favorable for the development of electronic cash. Apart from
this point, the situation in Japan may be described as follows.

(A) The Banking Law
The most promising issuers of electronic cash in Japan are banks. They are
authorized to issue electronic cash under Articlel0, Paragraph 1 (1) or (3), of
the Banking Law or Article 10, Paragraph 2, of the Banking Law, under
certain conditions.

If issuance is permissible solely under Article 10,

Paragraph 2, (making such issuance an incidental business), the volume of the
electronic cash business may not exceed that of inherent banking business. In
this sense, the legal circumstances in Japan are less favorable for the
development of electronic cash.
Banks in Japan are authorized to engage in the redemption of electronic
cash under Articlel0, Paragraph 1 (3), of the Banking Law or Article 10,
Paragraph 2 (5). The more popular method for redemption is likely to be
entrustment with collection on behalf of the customer.

Only banks may

engage in this form ofredemption in Japan, non-bank entities may not because
of the prohibition in the Banking Law. The legal circumstances in Japan are
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more favorable for banks to engage in such redemption business, without any
restrictions on the volume of such business, and less favorable for non-bank
entities, which may not engage in such redemption business.
It is permissible for banks in Japan to provide hardware and software that

can be used solely for handling electronic cash.

In this sense, the legal

circumstances in Japan are as favorable as in the United States. It may be
permissible for banks in Japan to provide hardware and software that can be
used for purposes other than the handling the electronic cash. There are no
useful guidelines as to whether or not banks may provide hardware and
software that can be used for purposes other than the handling the electronic
cash. Safe harbors in the United States sometimes provide useful guidelines,
but not for all situations. Therefore, the legal circumstances in Japan are not
necessarily less favorable on this point.
It may be permissible for Banks in Japan to provide gateway services and

information services, however, they are less likely to be always automatically
permissible. In this sense, the legal circumstances in Japan are less favorable
for the development of electronic cash. However banks in Japan may provide
the service through their affiliates, therefore, it is not necessary to dwell on
this point.
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(B) Deposit Taking
Non-bank entities are prohibited from taking "deposits" in Japan and it is
not easy for non-bank entities to avoid the restrictions of the Law on
Receiving Deposits, unless the entity is a bank affiliate. In this sense, the legal
circumstances in Japan are less favorable for the development of electronic
cash than those in the United States.

(C) Deposit Insurance
In Japan, the funds underlying Bank Primary-Customer Account System
may be subject to deposit insurance under certain conditions. The funds in
Bank Primary-Reserve System may be subject under certain limited
conditions. Bank-Secondary-Pre-Acquisition Systems may not be subject to
deposit insurance under certain conditions. The funds in Bank SecondaryAdvance Systems may be subject to deposit insurance as long as a bank holds
the funds in both countries.
Therefore, there seems to be no significant difference between the two
countries as to the eligibility or non-eligibility for deposit insurance in the case
of the funds underlying electronic cash. However, in Japan, it is possible to
change the status of eligibility for deposit insurance without changing the type
of electronic cash system used. Therefore, the legal circumstances in Japan
are slightly more favorable than in the United States on this point.
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(D) The Most Promising Scheme in Japan
As to the issuer of electronic cash, banks are more promising issuers than
non-bank entities due to the restrictions under the Banking Law and the Law
on Receiving Deposits. Incurring the burden of premiums for deposit
insurance will depend on the strategy used by each issuer.
The other most promising scheme is for a bank affiliate to issue electronic
cash only to affiliate banks. Under such a scheme, the bank affiliate could
avoid the restrictions under the Banking Law and Law on Receiving Deposits.

(E) Summary
The legal circumstances in Japan are generally as favorable as in the United
States in many points other than for the restrictions under the Law Controlling
Paper Currency Resembling Securities.

The most serious barrier to the

development of electronic cash is the existence of the Law Controlling Paper
Currency Resembling Securities.

While issuers in the United States may

freely devise their electronic cash' systems, issuers in Japan may be forced to
add severe restrictions to theirs, such as a prohibition on the negotiation of
electronic cash between users.

This will truly hinder the development of

electronic cash in Japan unless clearer standards are introduced in the near
future.
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Appendix I. 265

Extracts from the Banking Law of Japan
Article 2
Paragraph 1. "Bank" in this Law shall mean an institution which is engaged
in the banking business by obtaining the license of the [Financial
Reconstruction Commission] under Article 4 Paragraph 1.
Paragraph 2. The "banking business" in this Law shall mean the business
performing any of the following acts:
(1) Receiving of deposits or installment savings together with
lending of fund or discounting [currency] or notes;
(2) Carrying on of exchange transactions.
Paragraph 3.

"Installment savings" in this Law shall mean the money
received periodically or several times in [the word, "a" is
omitted] certain period, by promising to deliver a certain amount
of money in deciding the term.

[Paragraph 4 through 11 omitted]
Article 3.
The business performing acceptance of money deposits or installment savings
(excluding those falling under acts mentioned in Paragraph 2 Item (1) of the

265

There is no official translation available. This translation is from Eibun Hourei Sha, Inc., EHS
LAW BULLETIN SERIES, Vol._, The Banking Law, 1-6 (1986). Minor change has been
made by the author and shown in brackets.
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preceding Article) shall be deemed to be banking business, and shall [be
subject to] this Law.
Article 4
Paragraph 1. Banking business shall not be carried on by any other than those
obtaining

the

license

of

the

[Financial

Reconstruction

Commission].
Paragraph 2.

If the license of banking business has been applied for, the

[Financial Reconstruction Commission] shall review whether or
not the case meets [the following criteria]:
(1) That the person having applied for the license of banking
business (hereinafter in this [P]aragraph referred to as the
"applicant") has the financial basis [sufficient] to perform
soundly and effectively the business of bank, and further that the
prospect of receipt and payment relating to said business of the
applicant is good;
(2)

That the applicant is, in view of the personal [characteristics],
etc. thereof, in possession of the knowledge and experience
capable of performing precisely, fairly and effectively the
banking business, and further that the applicant is the person in
possession of social credit;

(3) That the opening of the business of bank by the applicant is so
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proper as there is no fear of [creating disorder in the financial
system] in view of the conditions of demand and supply of funds
in the area where said bank business is to be performed, the
conditions of [the word "the" is omitted] business of financial
institutions such as banks, and other conditions of economy and
finance.
Paragraph 3.

In the case where an institution whose whole or part of

shareholders is an institution performing banking business in a
foreign country in accordance with law and order of a foreign
country (including those having special relations prescribed by
Cabinet Order therewith, and excluding bank, etc.; hereinafter
referred to as the "foreign bank, etc.") has applied for the license of
banking business, if said foreign bank, etc. is lawfully in
possession of the issued share of the institution thus applied for the
license of banking business beyond the number obtained in
multiplying the whole number by the ratio prescribed [Prime
Minister's Office Ordinance or]Ministry of Finance Ordinance, the
Financial Reconstruction Commission shall, in addition to the
standards mentioned in the respective Items of the preceding
[P]aragraph, review whether or not it is recognized that the
handling substantially equal to the handling given by this Law is
given to the banks in the country where the main business places of
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said foreign bank, etc. are located. Provided that this shall not
apply in the case where said review will preclude faithful
performance of international promise, or other cases in which a
Cabinet Order [applies].
Paragraph 4.

The [Financial Reconstruction Commission] may, if it

recognizes [it] necessary for public order in view of the standards
of reviewal of the preceding two [P]aragraphs, attach conditions to
the license of [P]aragraph 1, or change them within the limits of
necessity.
Paragraph 5. The bank, etc. in [P]aragraph 3 shall mean the bank, the mutual
loans and savings bank, the long-term credit bank under the Longterm Credit Bank Law (Law No. 187 of 1952), and the foreign
exchange bank under the Foreign Exchange Bank Law (Law No.
67 of 1954).
Article 10
Paragraph 1. A bank may perform the businesses [described] in the following:

(1) Receiving of deposits or installment savings;
(2) Loan of funds or discount of currency or notes;
(3) Exchange transaction.
Paragraph 2.

A bank may, in addition to the businesses mentioned in

respective Items of the preceding [P]aragraph, perform the
business incidental to the banking business incidental to the
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banking business such as the business [described] in the following:
( 1) Guarantee[ s] of liabilities or acceptance of currency or notes;
(2) Buying and selling of valuable securities,[ (excluding certified
monetary claimable assets described in Item 5, the word in Item
6 is the same meaning), dealing in valuable securities index
futures, option dealing in valuable securities, and dealing in
foreign market securities index futures,] (only limited to those
performed for the purpose of investment or performed by
receiving written order from customers for the account of such
customers);
(3) Lending valuable securities;
(4) Acceptance, 266 (excluding acceptance for the purpose of selling)
of national bonds, local bonds, or government guaranteed bonds,
(hereinafter referred to as the "national bonds, etc." in this
Article and next Article), or handling of floating national bonds,
etc. relating to said acceptance;
(5) Acquisition or transfer of monetary claims, (including negotiable
certificates of deposit and other certified monetary claims
prescribed by [Prime Minister's Office Ordinance or] Ministry

266

The word "acceptance" in this context means only the acceptance of securities directly from
issuers. When national bonds etc. are issued, financial institutions form a syndicate to manage
the offering, and if some of the national bonds, etc., are not purchased by public investors, the
syndicate accepts the remaining bonds. Therefore, the nature of this type of business is to assist
public bodies in raising funds in an offering.
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of Finance Ordinance);
[(5-2) Omitted]
[(6) Handling of private offerings of valuable securities,]
[(7)] Receiving offerings or entrustment of floating bonds such as
local bonds or debentures;
[(8)] Agent business of banks and other money lenders, (only limited
to those prescribed by [Prime Minister's Office Ordinance or]
Ministry of Finance Ordinance);
[(9)] Receipt of money for the country, local public bodies,
companies, etc. and handling of other business relating to
money;
[(10)] Safekeeping deposit of valuable securities, precious metals,
and other Items;
[(11)] Money exchange; 267
[(12) Dealing in futures, etc.;]
[(13) Acceptance of entrustment of dealing in futures, etc.;]
[Items 14 to 17 omitted]
[Paragraphs 3 to 8 omitted]
Article 11. A bank may, within the limits of not being hindered to perform the

267

The term "money exchange" means the exchange a certain amount of one monetary currency for
an equivalent amount of another monetary currency, or for an equivalent amount of the same
currency, but in currency of different denominations. For example, exchanging a certain amount
ofU. S. dollars for an equivalent amount of yen, and exchanging a 100-yen coin for 100 oneyen coins both fall within the scope of "monetary exchange."
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business mentioned in respective Items of [P]aragraph 1 of the
preceding Article, in addition to the business performed m
accordance with the provisions of said Article, with respect to
valuable securities enumerated in Article 65 Paragraph 2 of the
Securities and Exchange Law, perform the business of activities
enumerated in the said provisions, (excluding the business performed
in accordance with the provision of Paragraph 2 of [the preceding]
Article).
Article 12. A bank shall not carry on any business other than the business carried
on in accordance with the provisions of the preceding two Articles
and other laws such as the Secured Debenture Trust Law [Law No.
52 of 1905].
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Appendix II. 268

Extracts from the Law Controlling Paper Currency Resembling Securities
Article 1
Paragraph 1.

The competent Minister may prohibit the issuance and

circulation of securities with uniform forms and of certain par
value that is determined without relation to the actual transaction,
if the securities are issued to many people, provided that the
Minister concludes that the function of the securities bears a
resemblance to currency.
Paragraph 2. The preceding Paragraph shall apply to the securities of certain
par value, regarding which issuers promise to provide goods for
bearers.
Article 2
Paragraph 1. In the case where the competent Minister prohibits the issuance
and circulation of a security under the preceding Article, the
Minister shall notify the public of the prohibition.
Paragraph 2. Securities transferred with the purpose of issuance or circulation
after the public notification of prohibition are void.

268

There is no official translation available. This translation was prepared by the author.
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Article 3
Paragraph 1.

Any person who issues, transmits or receives securities m

violation of the prohibition shall be punished with penal servitude
of one year or less or a fine of one thousand yen, and the securities
shall be confiscated.
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